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LEGISLATIVE ANALYSIS 

Bill No. S . 220 Report No. 

'^itlei_ Kxt-.radi tion A ct of 1983 

Suoject; revision of the extradition laws 



Companion No. 


Amends. Chapter 209 of Title 18 
Contacts ; 


No Agency objection 

Agency objection and/or needs amendment 

Analysis; As noted by Senator Thurmond in his statement on introduction, 
(January 27, 1983 - S. 220) , this bill is virtually the same bill 
as passed the Senate in the 97th Congress in August 1982 with only 
a few clrifying/draf ting changes. As such, it would still give the 
Agency two opportunities to make its concerns known in any extradition: 
Section 3192 (a) (Attorney General institutes extradition proceedings) 
and Section 3196 (Secretary of State determines whether or not 
to implement extradition order) . As such, there is no Agency objection 
to the bill. We need only to continue to monitor it and insure 
that these provisions are retained in the bill. 

Also, Susan, can you find the House companion? 

(See the memoranda I wrote last year on S. 1940 & the House 
companion for in depth discussion of above) 


Conclusion; 
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98th CONGRESS Q OOA 

1st Session W 

To amend chapter 209 of title 18, United States Code, relating to extradition, and 

for other purposes. 


IN THE SENATE OF THE UNITED STATES 

January 27 (legislative day, January 25), 1983 
Mr. Thurmond introduced the following bill; which was read twice and referred 
to the Committee on the Judiciary 


a bill 

To amend chapter 209 of title 18, United States Code, relating 
to extradition, and for other purposes. 

1 Be it enacted by the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 

3 That this Act may be cited as the “Extradition Act of 1983”. 

4 Sec. 2. Chapter 209 of title 18, United States Code, is 

5 amended as follows: 

6 (a) Section 3181 is deleted. 

7 (b) Section 3182 is redesignated as section “3181”. 

8 (c) Section 3183 is redesignated as section “3182” and 

9 is amended by striking out “or the Panama Canal Zone” in 
10 the first sentence. 

\ 
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1 (d) A new section 3183 is added as follows: 

2 “§ 3183. Payment of fees and costs 

3 “All costs or expenses incurred in any interstate rendi- 

4 tion proceeding and apprehending, securing, and transmitting 

5 a fugitive shall be paid by the demanding authority.”. 

6 (e) Sections 3184 through 3195 are deleted. 

7 (f) The chapter heading and section analysis are amend- 

8 ed to read as follows: 

9 “CHAPTER 209— INTERSTATE RENDITION 

“3181. Fugitives from State or Territory to State, District, or Territory. 

3182. Fugitives from State, Territory or Possession into extraterritorial jurisdic- 
tion of the United States. 

“3183. Payment of fees and costs. 

Sec. 3. A new chapter 210 of title 18 of the United 
States Code is added as follows: 

“CHAPTER 210— INTERNATIONAL EXTRADITION 

“Sec. 

“3191. Extradition authority in general. 

“3192. Initial procedure. 

“3193. Waiver of extradition hearing and consent to removal. 

“3194. Extradition hearing. 

“3195. Appeal. 

3196. Surrender of a person to a foreign state. 

3197. Receipt of a person from a foreign state. 

“3198. General provisions for chapter. 

“§ 3191. Extradition authority in general 

The United States may extradite a person to a foreign 
state pursuant to this chapter only if — 

(a) there is a treaty concerning extradition be- 
tween the United States and the foreign state; and 


11 
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1 “(b) the foreign state requests extradition within 

2 the terms of the applicable treaty. 

3 “§ 3192. Initial procedure 

4 “(a) In Geneeal. — The Attorney General may file a 

5 complaint charging that a person is extraditable. The Attor- 

6 ney General shall file the complaint in the United States dis- 

7 trict court — 

8 “(1) for the district in which the person may be 

9 found; or 

10 “(2) for the District of Columbia, if the Attorney 

11 General does not know where the person may be 

12 found. 

13 “(b) Complaint. — The complaint shall be made under 

14 oath or affirmation, and shall specify the offense for which 

15 extradition is sought. The complaint — 

16 “(1) shall be accompanied by a copy of the re- 

17 quest for extradition and by the evidence and docu- 

18 ments required by the applicable treaty; or 

19 “(2) if not accompanied by the materials specified 

20 in paragraph (1) — 

21 “(A) shall contain — 

22 “(i) information sufficient to identify the 

23 person sought; 

24 “(ii) a statement of the essential facts 

25 constituting the offense that the person is be- 
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1 lieved to have committed, or a statement 

2 that an arrest warrant for the person is out- 

3 standing in the foreign state; and 

4 “(iii) a description of the circumstances 

5 that justify the person’s arrest; or 

6 “(B) shall contain such other information as 

7 is required by the applicable treaty; 

8 and shall be supplemented before the extradition hear- 

9 ing by the materials specified in paragraph (1). 

10 “(c) Aeeest oe Summons.— Upon receipt of a com- 

il plaint, the court shall issue a warrant for the arrest of the 

12 person sought, or, if the Attorney General so requests, a 

13 summons to the person to appear at an extradition hearing. 

14 The warrant or summons shall be executed in the manner 

15 prescribed by rule 4(d) of the Federal Rules of Criminal Pro- 

16 cedure. A person arrested pursuant to this section shall he 

17 taken without unnecessary delay before the nearest available 

18 court for an extradition hearing. 

19 “(d) Detention oe Release op Aeeested 

20 Peeson. — 

21 “(1) The court shall order that a person arrested 

22 under this section be held in official detention pending 

23 the extradition hearing unless the person establishes to 

24 the satisfaction of the court that special circumstances 

25 require his release. 

S 220 IS 
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1 “(2) Unless otherwise provided by the applicable 

2 treaty, if a person is detained pursuant to paragraph 

3 (1) in a proceeding in which the complaint is filed 

4 under subsection (b)(2), and if, within sixty days of the 

5 person’s arrest, the court has not received — 

6 “(A) the evidence or documents required by 

7 the applicable treaty; or 

8 “(B) notice that the evidence or documents 

9 have been received by the Department of State 

10 and will promptly be transmitted to the court; 

11 the court may order that the person be released from 

12 official detention pending the extradition hearing. 

13 “(3) If the court orders the release of the person 

14 pending the extradition hearing, it shall impose condi- 

15 tions of release that will reasonably assure the appear- 

16 ance of the person as required and the safety of any 

17 other person and the community. 

18 “§3193. Waiver of extradition hearing and consent to 

19 removal 

20 “(a) Inpoeming the Couet of Waivee and Con- 

21 SENT. — A person against whom a complaint is filed may 

22 waive the requirements of formal extradition proceedings, in- 

23 eluding an order of surrender, by informing the court that he 

24 consents to removal to the foreign state. 
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“(b) Inquiry by the Court. — The court, upon being 
informed of the person’s consent to removal, shall — 

“(1) inform the person that he has a right to con- 
sult with counsel and that, if he is financially unable to 
obtain counsel, counsel may be appointed to represent 
him pursuant to section 3006A; and 

“(2) address the person to determine whether his 
consent is — 

“(A) voluntary, and not the result of a threat 
or other improper inducement; and 

“(B) given with full knowledge of its conse- 
quences, including the fact that it may not be re- 
voked after the court has accepted it. 

“(c) Finding op Consent and Order of Re- 
moval. — If the court finds that the person’s consent to re- 
moval is voluntary and given with full knowledge of its con- 
sequences, it shall, unless the Attorney General notifies the 
court that the foreign state or the United States objects to 
such removal, order the surrender of the person to the cus- 
tody of a duly appointed agent of the foreign state requesting 
extradition. The court shall order that the person be held in 
official detention until surrendered. 

“(d) Limitation on Detention Pending Remov- 
— A person whom the court orders surrendered pursuant 
to subsection (c) may, upon reasonable notice to the Secre- 

S 220 IS 
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1 tary of State, petition the court for release from official de- 

2 tention if, excluding any time during which removal is 

3 delayed by judicial proceedings, the person is not removed 

4 from the United States within thirty days after the court or- 

5 dered the person’s surrender. The court may grant the peti- 

6 tion unless the Secretary of State, through the Attorney 

7 General, shows good cause why the petition should not be 

8 granted. 

9 “§ 3194. Extradition hearing 

10 “(a) In Geneeal. — The court shall hold a hearing to 

11 determine whether the person against whom a complaint is 

12 filed is extraditable as provided in subsection (d), unless the 

13 hearing is waived pursuant to section 3193. The court does 

14 not have jurisdiction to determine — 

15 “(1) the merits of the charge against the person 

16 by the foreign state; 

17 “(2) whether the foreign state is seeking the ex- 

18 tradition of the person for the purpose of prosecuting 

19 or punishing the person for his political opinions, race, 

20 religion, or nationaUty; or 

21 “(3) whether the extradition of the person to the 

22 foreign state seeking his return would he incompatible 

23 with humanitarian considerations. 

24 The hearing shall be held as soon as practicable after the 

25 arrest of the person or issuance of the summons. 
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“(b) Eights of the Peeson Sought. — The court 
shall inform the person of the limited purpose of the hearing, 
and shall inform him that — 

“(1) he has the right to be represented by counsel 
and that, if he is financially unable to obtain counsel, 
counsel may be appointed to represent him pursuant to 
section 3006A; and 

“(2) he may cross-examine witnesses who appear 
against him and may introduce evidence in his own 
behalf with respect to the matters set forth in subsec- 
tion (d). 

“(c) Evidence. — 

“(1) A deposition, warrant, or other document, or 
a copy thereof, is admissible as evidence in the hearing 
if— 

“(A) it is authenticated in accordance with 
the provisions of an applicable treaty or law of 
the United States; 

“(B) it is authenticated in accordance with 
the applicable law of the foreign state, and such 
authentication may be established conclusively by 
a showing that — 

“(i) a judge, magistrate, or other appro- 
priate officer of the foreign state has signed a 
certification to that effect; and 
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1 “(ii) a diplomatic or consular officer of 

2 the United States who is assigned or accred- 

3 ited to the foreign state, or a diplomatic or 

4 consular officer of the foreign state who is 

5 assigned or accredited to the United States, 

6 has certified the signature and position of the 

7 judge, magistrate, or other officer; or 

8 “(C) other evidence is sufficient to enable the 

9 comt to conclude that the document is authentic. 

10 “(2) A certificate or affidavit by an appropriate of- 

11 ficial of the Department of State is admissible as evi- 

12 dence of the existence of a treaty or its interpretation. 

13 “(3) If the applicable treaty requires that such 

14 evidence be presented on behalf of the foreign state as 

15 would justify ordering a trial of the person if the of- 

16 fense had been committed in the United States, the 

17 requirement is satisfied if the evidence establishes prob- 

18 able cause to believe that an offense was committed 

19 and that the person sought committed it. 

20 “(d) Findings. — The court shall find that the person is 

21 extraditable if it finds that — 

22 “(1) there is probable cause to believe that the 

23 person arrested or summoned to appear is the person 

24 sought in the foreign state; 
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1 “(2) the evidence presented is sufficient to support 

2 the complaint under the provisions of the applicable 

3 treaty; 

4 “(3) no defense to extradition specified in the ap- 

5 plicable treaty, and within the jurisdiction of the court, 

6 exists; and 

7 ‘‘(4) the act upon which the request for extradi- 

8 tion is based would constitute an offense punishable 

9 under the laws of — 

10 “(A) the United States; 

11 “(B) the State where the fugitive is found; or 

12 “(C) a majority of the States. 

13 The court may base a finding that a person is extradit- 

14 able upon evidence consisting, in whole or in part, of 

15 hearsay or of properly certified documents. 

16 “(e) Political Offenses and Offenses of a Po- 

17 LiTiCAL Chaeactee. — The court shall not find the person 

18 extraditable after a hearing under this section if the court 

19 finds that the person has established by clear and convincing 

20 evidence that any offense for which such person may be sub- 

21 ject to prosecution or punishment if extradited is a political 

22 offense or an offense of a political character. For the purposes 

23 of this subsection, the terms ‘political offense’ and ‘offense of 

24 a political character’ — 

25 “(1) do not include — 
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“(A) an offense within the scope of the Con- 
vention for the Suppression of Unlawful Seizure 
of Aircraft, signed at The Hague on December 
16, 1970; 

“(B) an offense within the scope of the Con- 
vention for the Suppression of Unlawful Acts 
Against the Safety of Civil Aviation, signed at 
Montreal on September 23, 1971; 

“(C) a serious offense involving an attack 
against the life, physical integrity, or liberty of in- 
ternationally protected persons (as defined in sec- 
tion 1116 of this title), including diplomatic 
agents; 

“(D) an offense with respect to which a mul- 
tilateral treaty obligates the United States to 
either extradite or prosecute a person accused of 
the offense; 

“(E) an offense that consists of the manufac- 
ture, importation, distribution, or sale of narcotics 
or dangerous drugs; 

“(T) an offense that consists of rape; 

“(G) an attempt or conspiracy to commit an 
offense described in subparagraphs (A) through (F) 
of this paragraph, or participation as an accom- 
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1 plice of a person who commits, attempts, or con- 

2 spires to commit such an offense. 

3 “(2) Except in extraordinary circumstances, do 

4 not include — 

5 “(A) an offense that consists of homicide, as- 

6 sault with intent to commit serious bodily injury, 

7 kidnaping, the taking of a hostage, or a serious 

8 unlawful detention; 

9 “(B) an offense involving the use of a firearm 

10 (as such term is defined in section 921 of this 

11 title) if such use endangers a person other than 

12 the offender; 

13 “(C) an attempt or conspiracy to commit an 

14 offense described in subparagraphs (A) or (B) of 

15 this paragraph, or participation as an accomplice 

16 of a person who commits, attempts, or conspires 

17 to commit such an offense. 

18 The court shall not take evidence with respect to, or other- 

19 wise consider, an issue under this subsection until the court 

20 determines the person is otherwise extraditable. Upon motion 

21 of the Attorney General or the person sought to be extra- 

22 dited, the United States district court may order the determi- 

23 nation of any issue under this subsection by a judge of such 

24 court. 
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1 “(f) Ceetipication op Findings to the Seceetaey 

2 OP State. — 

3 “(1) If the court finds that the person is extradit- 

4 able, it shall state the reasons for its findings as to 

5 each charge or conviction, and certify its finding s, to- 

6 gether with a transcript of the proceedings, to the Sec- 

7 retary of State. The court shall order that the person 

8 be held in official detention until surrendered to a duly 

9 appointed agent of the foreign state, or until the Secre- 

10 tary of State declines to order the person’s surrender. 

11 “(2) If the court finds that the person is not ex- 

12 traditable, it shall state the reasons for its findings as 

13 to each charge or conviction, and certify the fin din g s, 

14 together with such report as the court considers appro- 

15 priate, to the Secretary of State. The Attorney Gen- 

16 eral may commence a new action for extradition of the 

17 person only with the agreement of the Secretary of 

18 State. 

19 “§ 3195. Appeal 

20 “(a) In Geneeal. — Either party may appeal, to the 

21 appropriate United States court of appeals, the finding s by 

22 the district court on a complaint for extradition. The appeal 

23 shall be taken in the manner prescribed by rules 3 and 4(b) of 

24 the Federal Rules of Appellate Procedure, and shall be heard 

25 as soon as practicable after the filing of the notice of appeal. 

S 220 IS 
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1 Pending determination of the appeal, the district court shall 

2 stay the extradition of a person found extraditable. 

3 “(b) Detention oe Release Pending Appeal. — If 

4 the district court found that the person sought is — 

5 “(1) extraditable, it shall order that the person be 

6 held in official detention pending determination of the 

7 appeal, or pending a finding by the court of appeals 

8 that the person has established that special circum- 

9 stances require his release; 

10 “(2) not extraditable, it shall order that the person 

11 be released pending determination of an appeal unless 

12 the court is satisfied that the person is likely to flee or 

13 to endanger the safety of any other person or the 

14 community. 

15 If the court orders the release of a person pending determina- 

16 tion of an appeal, it shall impose conditions of release that 

17 will reasonably assure the appearance of the person as 

18 required and the safety of any other person and the commu- 

19 nity. 

20 “(c) Subsequent Review. — No court has jurisdiction 

21 to review a finding that a person is extraditable unless the 

22 person has exhausted his remedies under subsection (a). If 

23 the person files a petition for habeas corpus or for other 

24 review, he shall specify whether the finding that he is extra- 

25 ditable has been upheld by a court, and, if so, shall specify 

S 220 IS 
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the court, the date, and the nature of each such proceeding. 
A court does not have jurisdiction to entertain a person’s 
petition for habeas corpus or for other review if his commit- 
ment has previously been upheld, unless the court finds that 
the grounds for the petition or appeal could not previously 
have been presented. 

“§ 3196. Surrender of a person to a foreign state 

“(a) Kesponsibility op the Secbetaey op 
State. — If a person is found extraditable pursuant to sec- 
tion 3194, the Secretary of State, upon consideration of the 
provisions of the applicable treaty and this chapter — 

“(1) may order the surrender of the person to the 
custody of a duly appointed agent of the foreign state 
requesting extradition; 

“(2) may order such surrender of the person con- 
tingent on the acceptance by the foreign state of such 
conditions as the Secretary considers necessary to 
effectuate the purposes of the treaty or the interest of 
justice; or 

“(3) may decline to order the surrender of the 
person if the Secretary is persuaded that — 

‘‘(A) the foreign state is seeking extradition 
of the person for the purpose of prosecuting or 
pumshing the person because of his political opin- 
ions, race, religion, or nationality; or 

S 220 IS 
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1 “(B) the extradition of the person to the for- 

2 eign state seeking his return would be incompati- 

3 ble with humanitarian considerations. 

4 The Secretary may order the surrender of a person who is a 

5 national of the United States unless such surrender is 

6 expressly forbidden by the applicable treaty or by the laws of 

7 the United States. A decision of the Secretary under para- 

8 graph (1), (2), or (3) is a matter solely within the discretion of 

9 the Secretary and is not subject to judicial review: Provided, 

10 however, That in determining the application of paragraph 

11 (3), the Secretary shall consult with the appropriate bureaus 

12 and offices of the Department of State, including the Bureau 

13 of Human Rights and Humanitarian Affairs.”. 

14 “(b) Notice of Decision. — The Secretary of State, 

15 upon ordering a person’s surrender or denying a request for 

16 extradition in whole, or in part, shall notify the person 

17 sought, the diplomatic representative of the foreign state, the 

18 Attorney General, and the court that found the person extra- 

19 ditable. If the Secretary orders the person’s surrender, he 

20 also shall notify the diplomatic representative of the foreign 

21 state of the time limitation on the person’s detention that is 

22 provided by subsection (c)(2). 

23 “(c) Limitation on Detention Pending Decision 

24 OE Removal. — A person who is found extraditable pursuant 

25 to section 3194 may, upon reasonable notice to the Secretary 

S 220 IS 
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1 of State, petition the court for release from official detention 

2 if, excluding any time during which removal is delayed by 

3 judicial proceedings — 

4 '‘(1) the Secretary does not order the person’s 

5 surrender, or decline to order the person’s surrender, 

6 within forty-five days after his receipt of the court’s 

7 findings and the transcript of the proceedings; or 

8 “(2) the person is not removed from the United 

9 States within thirty days after the Secretary ordered 

10 the person’s surrender. 

11 The court may grant the petition unless the Secretaiy of 

12 State, through the Attorney General, shows good cause why 

13 the petition should not be granted. 

14 “§ 3197. Receipt of a person from a foreign state 

15 “(a) Appointment and Authoeity op Receivinq 

16 Agent. — The Attorney General shall appoint an agent to 

17 receive, from a foreign state, custody of a person accused of a 

18 Federal, State, or local offense. The agent shall have the 

19 authority of a United States marshal. The agent shall convey 

20 the person directly to the Federal or State jurisdiction that 

21 sought his return. 

22 “(b) Tempobaby Extbadition to the United 

23 States. — If a foreign state delivers custody of a person 

24 accused of .a Federal, State, or local offense to an agent of 

25 the United States on the condition that the person be re- 

S 220 IS 
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1 turned to the foreign state at the conclusion of criminal pro- 

2 ceedings in the United States, the Bureau of Prisons shall 

3 hold the person in custody pending the conclusion of the pro- 

4 ceedings, and shall then surrender the person to a duly ap- 

5 pointed agent of the foreign state. The return of the person to 

6 the foreign state is not subject to the requirements of this 

7 chapter. 

8 “§ 3198. General provisions for chapter 

9 “(a) Definitions. — As used in this chapter — 

10 “(1) ‘court’ means 

11 “(A) a United States district court estab- 

12 lished pursuant to section 132 of title 28, United 

13 States Code, the District Court of Guam, the Dis- 

14 trict Court of the Virgin Islands, or the District 

15 Court of the Northern Mariana Islands; or 

16 “(B) a United States magistrate authorized 

17 to conduct an extradition proceeding; 

13 “(2) ‘foreign state’, when used in other than a 

19 geographic sense, means the government of a foreign 

20 state; 

21 “(3) ‘foreign state’, when used in a geographic 

22 sense, includes all territory under the jurisdiction of a 

23 foreign state, including a colony, dependency, and con- 

24 stituent part of the state; its air space and territorial 

25 waters; and vessels or aircraft registered in the state; 

S 220 IS 
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(4) ‘treaty' includes a treaty, convention, or 
international agreement, bilateral or multilateral, that 
is in force after advice and consent by the Senate; and 

(5) warrant , as used with reference to a foreign 
state, means any judicial document authorizing the 
arrest or detention of a person accused or convicted of 
a crime. 

(b) Payment of Fees and Costs. — Unless other- 
wise specified by treaty, all transportation costs, subsistence 
expenses, and translation costs incurred in connection with 

the extradition or return of a person at the request of 

(1) a foreign state, shall be borne by the foreign 
state unless the Secretary of State directs otherwise; 
“(2) a State, shall be borne by the State; and 
“(3) the United States, shall be borne by the 
United States.". 

Sec. 4. This Act shall take effect on the first day of the 
first month after enactment, and shall be applicable to extra- 
dition and rendition proceedings commenced thereafter. 
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dally by organized crime, is the so- 
called arson-for-prollt schemes. Last 
Congress, in response to the problems 
with arson fraud brought to light in 
previous hearings by the S^iate Judi- 
ciary Subcommittee on Criminal Jiis- 
tice, I Introduced a bill— S, 1386, 97th 
Congress, 1st session— to provide Fed- 
eral criminal penalties for the more se- 
rious frauds of this type. I am today 
introducing the same measure to pro- 
vide a vehicle to again focus our atten- 
tion on one approach to help deal with 
the problem. 

Mr. President, this legislation would 
make it a Federal crime puntehable by 
a fine of $250,000 or imprisonment for 
not more than 10 years, or both, to 
engage in conduct in furtherance of a 
fraudulent scheme that affects inter- 
state commerce and involves the ob- 
taining of insurance proceeds of 
$100,000 or more by arson. This would 
supplement the provisions of the Anti- 
Arson Act enacted last Congress- 
Public Law 97-298— that added the 
crime of arson in the FBI major crime 
reports and provided a more flexible 
standard for application of current ex- 
plosive statutes. 

Every reasonable weapon against 
arson should be made available to the 
law enforcement community. As I 
noted last Congress, arson is a uxiique 
< 2 *ime. It generally occurs with no eye- 
witnesses. Evidence of the crime is dif- 
ficult to ascertain and often destroyed 
in the course of the fire. Investigative 
resources needed to determine the 
origin and cause of a fire are frequent- 
ly beyond the capability of most Juris- 
dictions, Arson-for-profit cases go even 
further because they usually involve 
detailed planning and extrasive cover- 
up activities. Losses from arson fraud 
are estimated at over $1.25 billion a 
year and increasing. 

The Federal Bureau of Investigation 
has recognized the growth of arson 
fraud by organized crime and is devot- 
ing substantial resources to deal with 
these crimes. Unfortunately, the Fed- 
eral law is not adequate to meet the 
problem. Hopefully, this bill would 
help fill this gap. 

The bill follows: 

s. 219 

Be it enacted the SencUe and House of 
Representatives of the United States of 
America in Congress assembled. That chap- 
ter 5 of title 19 of the United States Code is 
amended by adding at the end thereof a new 
section as follows: 

§ 82. Arson In executing a scheme to defraud 

"(a) Whoever, having devised or Intending 
to devise a scheme or artifice to defraud or 
to obtain property of another by means of a 
false or frandalent pretense, representation, 
or promise, engages in conduct with intent 
to execute such scheme or artifice and the 
scheme or artifice affects interstate com- 
merce and involves the obtainiitg of insur- 
ance proceeds of $100,000 or more by arson 
shall be fined not more than $250,900 or im- 
prisoned not more than ten years, or both. 

“(b) As used In this section, ‘arson* means 
the substantial damage of a building, dwell- 
ing, or structure by fire or explosion.**. 

// Mr. THURMOND. Mr. President. I 
A/am reintroducing today a major ad- 


miniatratioii-supported bill to modern- 
ize the international extradition proce- 
dures of the United States.' 91ili legls- 
lation has been under development for 
some 4 years under the leadership of 
both the Reagan and Carter adminis- 
trations and nmn oansiiisMi br '4he 
gsnatiO'Qg gi tftii gwa The 

purpose is to modernize the conceded 
obsolete provisions of ^irrent law 
dealing with intematicmal extradition. 
Following hearings. In the 97th Con- 
gress, the Senate Committee on the 
Judiciary, tm April IS, 1962, reported 
& 1940 (a Na 97-3311, with sev- 
eral' amoidments to the Senate with- 
out a dissenting vote. The bin was 
then sequentially referred to the 
Senate Committee on Foreign Rela- 
tions. May 19, 1982, Uie Senate 
Committee on Foreign Relations re- 
ported the bill to the Senate with 
some suggestions for furUier improv- 
ing the biU. (S. Rept. No. 97-475V<04r 
biUi Oi Oili with Hinnid- 


milOi 
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Mr. President, the House of Repre- 
sentatives also made major strides last 
Congress in processing a ccanpanion 
MU— HJt. 6046. This measure was re- 
ported by the House Committee on 
the Judiciary (H. Rept. No. 97-627), 
but was not omsidered due to time 
constraints on the floor of the House 
in the final days of the Congress. 

Mr. President, current extradition 
statutes have been on the books for 
more than a century without signifi- 
cant change. Officials responsiMe for 
administering extradition matters for 
the United States informed the com- 
mittee in hearings that current provi- 
sions are increasingly inadequate to 
deal with modem problems in control- 
ling international crime, including 
such salons areas as international il- 
licit drug trafficking and terrorism. 

Due to a relatively smaU number of 
cases in the past, minor inoemven- 
imees from deficiencies were a nui- 
sance, but tolerable. Today, the 
number and complexity of cases have 
made such deficiencies a major prob- 
lem. 

Mr. President, it is unfortunate that 
we did not complete action on this leg- 
islation last Congress. It is time to 
modernize UJ5. extradition laws to 
comport with the realities of interna- 
tional criminal activity. I hope we can 
act promptly. 

A few of the highlights of the bill 
are: 

Require the Attorney C3leneral to 
serve as complainant to extradition 
matters, thereby eliminating the possi- 
bUity of a foreign government— or 
someone acting for a foreign govern- 
ment-instituting unjustified extradi- 
tion proceedings. 

Permit an arrest warrant to be 
issued when the location of the fugi- 


tive is not knofwn, thereby fadhtating 
law enforcement efforts in locating in- 
ternational fugitives. 

Permit extradition proceectogs to be 
commmeed by means of a summons 
rather than an arrest warrant where 
the location of the fugitive is known 
and night is uniyEdly. 

Set standards and comhtions for the 
release of the alleged fugitive in any 
stage of the proceeding, not just prior 
to the extradition hearing. 

Keep the '‘political offense’* issue as 
a matter for the courts, but define the 
term to clarify and strengthen the 
UJS. re^nse to international terror- 
ism. 

Permit fugitives to be temporarily 
extradited to the United States for 
trial or sentencing. 

Authorize the Attorney General to 
make aU arrangements to take custody 
of fugitives foimd extraditable to the 
United States by foreign countries. 

Mr. President, I ask imanimous con- 
sent that excerpts from both the Judi- 
ciary and Foreign Relations Commit- 
tee reports on S. 1940 last Congress be 
inserted in the Record. 

The excerpts and bill follow: 
Amendments to Title 18 or the United 

States Code Relating to International 

Extradition 

The Committee on the Judiciary, to which 
was referred the bill (S. 1940) to amend 
ch£q>ter 209 of title 18 of the United States 
Code, relating to international extradition, 
havhig considered the same, reports favor- 
ably thereem and recommends that the bill 


History of the Legislation 

Senator Thurmond introduced S. 1639 on 
September 18, 1981, to modernize the statu- 
tory provisions relating to international ex- 
tradition. One day of hearings was held on 
October 14, 1981, during which the Commit- 
tee heard from the Department of State, 
the Department of Justice, a distinguished 
profesKr, and a practicing attorney. The 
record was kept open for more than two and 
one-half months for other interested per- 
sons to submit written statements and com- 
ments for the record. ‘ On December II, 
1961, Senator Thurmond introduced a clean 
bill— S. 1949— to incorporate several amend- 
ments suggested in the hearings, as weU as 
to make a number of clarifying amend- 
ments. S. 1949 differs from 8. 1639 in two 
significant respects. First, 8. 1940 as Intro- 
duced made it mandatory— rather than dis- 
cretionary— lor the Secretary of State to 
deny extradition when he is persuaded that 
the requesting State is seeking the person’s 
extradition “for a political offense or an of- 
fense of a political character, or for the pur- 
pose of prosecuting or punishing the person 
for his political opinions**. Second, as intro- 
duced, S. 1940 made it explicit in the statute 
that this determination would not be sub- 
ject to judicial review. 

This biU was the result of several years of 
study by the Departments of State and Jus- 
tice in cooperation with the professional 
staff of the Senate Committee on the Judi- 
ciary. It was originally contemplated that 
the primary vehicle for modemisiiig the ex- 
tradition laws of the United States would be 
the Federal criminal code legislation. Since 


Footnotes at end of report. 
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the subject matter, however, can be easily 
separated out as a package. Senator Thur> 
mond elected to follow a two track proce> 
dure in this instance; thus. Identical provi- 
sions to this bill are also included as sub- 
chapter B of chapter 32 in the new title 18 
in the criminal code bill (S. 1630) reported 
by the Committee on January 25. 1982. lieg- 
islation separate from the criminal code bill 
has the advantage of promoting early appli- 
cation of this important reform to an in- 
creasing case load involving international 
fugitives from Justice. 

Statement in General 

Chapter 209 of current title 18 of the 
United States code (18 U.S.C. 3181-3195) In- 
titled “Extradition'" covers both Interstate 
rendition and international extradition. 
This bill would retain chapter 209 for inter- 
state rendition provisions and create a new 
chapter 210 for international extradition 
laws. 

International extradition is the process by 
which a person located in one nation is ar- 
rested and turned over to another nation 
for criminal trail or punishment. The new 
chapter 210 consists of eight sections. Sec- 
tions ^191 through 3196 deal primarily with 
requests made to the United States by for- 
eign governments and set forth the proce- 
dure for determining whether a person lo- 
cated in this country should be delivered up 
to a foreign power. Section 3197 deals with 
the return of a fugitive extradited to the 
United States from a foreign nation. Section 
3198 contains definitions and a provision on 
payment of the expenses incident to extra- 
dition. The proposed chapter replaces 18 
U.S.C. 3181 and 3184-3195. Other Federal 
statutes on extradition, which include 18 
U.S.C. 751, 752. and 1502. are not affected 
by this legislation. 

The provisions of the proposed chapter 
substantially alter the present statutory law 
for several reasons. 

First, many of the statutes on extradition 
have been in force without major alteration 
since 1882. Several have not been signifi- 
cantly changed since 1848. These antiquated 
provisions have proven increasingly inad- 
equate in dealing with the modem problems 
in the international control of crime. 

Second, there has been a marked increase 
in the number of extradition request re- 
ceived and made by the United States in 
recent years. Those requests have revealed 
problems in the extradition process. More- 
over. the requests have generated a number 
of published court decisions on constitution- 
al and legal issues involved in international 
extradition. The Judicial Interpretation of 
the law contained in these court decisions 
fills important gaps in the present statutory 
law, and should be reflected in any new ex- 
tradition legislation. 

Third, the United States has concluded 
new extradition treaties with many foreign 
countries in the past few years. The lan- 
guage of the present law is not adequate to 
fully implement some of the provisions of 
the new treaties, and therefore Impedes ful- 
fillment by the United States of its interna- 
tional obligations. 

In summary, the following significant im- 
provements in international extradition are 
accomplished by S. 1940: 

(1) Permits the United States to secure a 
warrant for the arrest of a foreign fugitive 
even though the fugitive’s whereabouts in 
the United States is unknown or even if he 
is not in the United States. This warrant 
can then be entered into the FBI’s NCIC 
system so that if the fugitive attempts to 
enter the United States or is apprehended 
in the United States for other reasons, he 
can be identified and arrested immediately 
for extradition to the requesting country. 


(2) Provides a statutory procedure for 
waiver of extradition. This feature protects 
a fugitive’s rights while facilitating his re- 
moval to the requesting country in instances^ 
in which he is willing to voluntarily go to 
the requesting country without a formal ex- 
tradition hearing. 

(3) Permits both a fugitive and the United 
States on behalf of the requesting country 
to dinectly appeal adverse decisions by an 
extradition court. Under present law a fugi- 
tive can only attack an adverse decision 
through habeas corpus. The only option 
available to t^e United States acting on 
behalf of a requesting country is to refile 
the extradition complaint with another 
magistrate.® 

(4) Clarifies the applicable standards for 
bail at all stages of an extradition case by 
adopting standards largely derived from 
Federal court cases. 

(5) Establishes clear statutory procedures 
and standards applicable to all critical 
phases of the handling and litigation of a 
foreign extradition request. 

(6) Makes the determination of whether 
the requesting coimtry is seeking extradi- 
tion of a person for a “political offense" a 
matter for the Secretary of State consistent 
with statutory guidelines and subject to Ju- 
dicial review in the courts of appeal. 

(7) Limits access to United States courts in 
connection with foreign extradition requests 
to cases initiated by the Attorney General. 

(8) Permits use of a summons instead of a 
warrant of arrest in appropriate cases. 

(9) Codified the rights of a fugitive to 
legal representation and to a speedy deter- 
mination of an extradition request. 

(10) Simplifies and rationalizes the proce- 
dures for authenticating documents for use 
in extradition proceedings. 

(11) Facilitates temporary extradition of 
fugitives to the United States. 

Provisions of the Bill as Reported 

SECTION 3191— EXTRADITION AUTHORITY IN 
GENERAL 

Jf. Present Federal law 

18 U.S.C. 3181 states that the present Fed- 
eral laws authorizing the extradition of per- 
sons from the United States shall continue 
in force only if there is a treaty in force 
with the foreign nation requesting extradi- 
tion. 18 U.S.C. 3184 requires that an extradi- 
tion treaty be in force before any court can 
conclude that a person may lawfully be ex- 
tradited to the foreign country involved. In 
addition. 18 U.S.C. 3186 by implication re- 
quires that a court find that the person 
sought is extraditable before the Secretary 
of State may order surrender to the foreign 
state. These provisions, read together, 
permit the United States to surrender a 
person to a foreign country only in accord- 
ance with an applicable treaty in force be- 
tween the United States and the foreign 
country involved.® This principle has 
become a settled aspect of United States 
practice in international extradition. 

2, Provisions of section 3191 

Section 3191 of the proposed chapter on 
extradition carries forward the basic princi- 
ple of the present law. The provision speci- 
fies that the United States may extradite a 
person in this country only if there is a 
treaty concerning extradition in force with 
the country requesting extradition, and 
only if the request falls within the terms of 
that treaty. This section refers to a treaty 
“concerning extradition" rather than an 
“extradition treaty" because an obligation 
to extradite a particular class of offenders is 
sometimes included in international agree- 
ments other than extradition treaties.^ 
However, the limitation established by this 
section applies only to the surrender of fugi- 
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tives pursuant to the chapter, and does not 
apply to any other legal process which may 
result in a person facing trial or punishment 
in another country. Thus, the surrender of 
a United States serviceman to foreign au- 
thorities for trial in accordance with the re- 
ciprocal criminal Jurisdiction provisions of a 
Status of Forces Agreement,® or the depor- 
tation of an alien who happens to face 
criminal charges abroad.® remain governed 
by the treaty provisions and statutes relat- 
ing to those processes, and not by this chap- 
ter. 

SECTION 3192— INITIAL PROCEDURE 

This section sets forth the steps to be fol- 
lowed in instituting court proceedings neces- 
sary for extradition. 

1. Present Federal law 

Extradition proceedings under 18 U.S.C. 
3184 commence when a complaint is filed, 
imder oath charging that a person has com- 
mitted, within the Jurisdiction of a foreign 
government, any of the crimes for which ex- 
tradition is provided under the treaty on ex- 
tradition in force between the United States 
and that foreign government. There is no 
requirement under present law that a 
formal diplomatic request for extradition be 
made before the complaint is filed. 

18 U.S.C. 3184 permits any Federal Judge 
or justice, or duly authorized Federal magis- 
trate. or any Judge of a State court of record 
of general jurisdiction to receive complaint 
and issue warrants of arrest in international 
extradition matters. In practice, however, 
such cases are almost Invariably filed in the 
Federal courts. 

The present statutory scheme does not 
specify by whom a complaint may be filed in 
extradition matters. The rule developed by 
the courts appears to be that any person 
acting under the authority of the demand- 
ing government may filed a complain for ex* 
tradition.'^ Thus, international extradition 
cases have been Instituted by foreign diplo- 
matic or consular representatives.® foreign 
policy officers® and even private citizens 
which claim to be acting on behalf of a for- 
eign government. 'This situation has re- 
quired the courts to determine, in each case, 
whether the person filing the complaint is 
“authorized" to act on behalf of the foreign 
government.” However, in recent year, the 
United States Department of Justice has 
become the complainant in the overwhelm- 
ing majority of extradition cases. The De- 
partment of Justice takes this action either 
pursuant to provisions in the applicable ex- 
tradition treaty requiring the government 
of the requested state to provide assistance 
to the government seeking extradition** or 
pursuant to an informal international agree- 
ment for reciprocal legal representation. 

The complaint must be filed in a Federal 
or State court in whose Jurisdiction the fu- 
gitive may be found. Unfortunately, in 
many cases the international fugitive’s loca- 
tion in the United States Is unknown. 
Therefore, no complaint can be filed and no 
arrest warrant can be issued. The ability of 
United States law enforcement agencies to 
locate and apprehend international fugi- 
tives is greatly hampered by the lack of an 
outstanding arrest warrant or other judicial 
process in such cases.*® 

The present statutory scheme contains no 
provision for the release of an alleged fugi- 
tive on bail pending the extradition hear- 
ing.*® However, the courts have claimed the 
Inherent right to release an alleged fugitive 
on bail pending the extradition hearing in 
cases where “special circumstances” require 
such release.*® The standard for release on 
bail in extradition cases is more demanding 
than in ordinary cases, and a clear presump- 
tion against bail is recognized.*® 
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Z Provisions of section 3192 
Subsection (a) permits the Attorney Gen- 
eral to file a complaint charging that a fugi- 
tive is extraditable in the United States dis- 
trict court for the district in which the fugi- 
tive may be found. The subsection also per 
mits a complaint to be filed in the United 
States District Court for the District of Co- 
lumbia if the fugitive’s location Is not 
known. Under this provision, a complaint 
could be filed, and an airest warrant issued, 
when the whereabouts of the fugitive in the 
United States are still being ascertained, or 
when it is believed that the fugitive has not 
yet entered the United States but may be 
about to do so. The word “found ” is intend- 
ed to have its usual, non- technical meaning, 
and permits extradition proceedings to be 
initiated in any district in which the fugitive 
can be physically apprehended, without 
regard to the manner in which the fugitive 
entered the district.*^ 

Subsection (b) prescribes the contents of a 
complaint for extradition. Since all United 
States extradition treaties specify the docu- 
ments and quantum of evidence necessary 
for surrender, paragraph (1) states that an 
extradition complaint is sufficient if it is ac- 
companied by the evidence specified in the 
treaty and a copy of the formal request for 
extradition. Paragraph (2) deals with the 
documentation necessary to support a “pro- 
visional arrest,” the process by which a fugi- 
tive from Justice is arrested to prevent fur- 
ther flight while the foreign government 
seeking extradition assembles the necessary 
documents and evidence.** Subparagraph 
(A) of paragraph (2) provides that a com- 
plaint will support an arrest under subsec- 
tion (c) if it contains information sufficient 
to identify the fugitive, explains the circum- 
stances necessitating provisional arrest,*® 
and either indicates that a warrant for the 
fugitive’s arrest is outstanding in the for- 
eign state,*® or outlines the essential facts 
indicating that an extraditable crime has 
been committed and that the fugitive com- 
mitted it. Since many of the extradition 
treaties contain articles which expressly set 
out requirements for obtaining the arrest of 
fugitives,** subparagraph (B) of paragraph 
(2) also permits the complaint to be filed if 
it contains the information required by the 
provisions of the applicable treaty. 

Subsection (c) obliges the court to issue a 
warrant for the arrest of the fugitive upon 
receipt of the complaint unless the Attor- 
ney General requests that a summons to 
appear at the extradition hearing be issued 
instead. The subsection requires that the 
warrant of arrest be executed In accordance 
with Rule 4(d) of the Federal Rules of 
Criminal I*rocedure. This means that the 
warrant may be executed anywhere in the 
United States in the same manner as an or- 
dinary Federal warrant of arrest. The sub- 
section also requires that the person arrest- 
ed be taken without unnecessary delay 
before the nearest available Federal court** 
for an extradition hearing. The language is 
similar to that of Rule 5 of the Federal 
Rules of Criminal Procedure, and is intend- 
ed to insure that the person arrested under 
this section is speedily informed by a judi- 
cial officer of the reasoh for the arrest and 
of his rights to counsel, to cross-examine 
witnesses, and to introduce evidence on his 
behalf. It is not intended to require the dis- 
missal of extradition proceedings solely on 
the ground that the fugitive arrested for ex- 
tradition was taken without unnecessary 
delay before a judge or magistrate later de- 
termined not to be the “nearest” one. There 
is no requirement that the extradition hear- 
ing take place in the State In which the fu- 
gitive is found,** so long as there has been 
compliance with the provisions of this chap- 
ter. 


Subsection (d)(1) provides that a fugitive 
arrested for extradition may be released on 
bail pending the extradition hearing only if 
*he can demonstrate that “special circum- 
stances” warrant his release. The provision 
continues the approach which has been fol- 
lowed by United States courts*^ in setting 
the standards for release on bail pending an 
extradition hearing considerably higher 
than the standards for release on bail pend- 
ing trial on Federal charges in the United 
States. This approach is necessary to assure 
that the United States continues to carry 
out Its treaty obligation to surrender extra- 
ditable fugitives. It is anticipated that the 
courts will find the “special circumstances” 
test satisfied “only in the most pressing cir- 
cumstances and only when the require- 
ments of justice are absolutely peremp- 
tory.”** Such special circumstances might 
be found, for instance, when the incarcer- 
ation of the fugitive would seriously damage 
his health,** or would endanger the welfare 
of a third party who is wholly dependent 
upon the fugitive for care.*’ It is anticipated 
that these circumstances would rarely be 
encountered. 

Subsection (d)(3) provides that even if 
special circumstances arfe foimd, the release 
of the fugitive shall be permitted only upon 
such conditions as will reasonably assure his 
appearance at future proceedings, and 
assure the safety of other persons and the 
community. Such conditions might include 
surrender by the fugitive of any passport or 
travel documents, posting of a substantial 
bond, and the requirement that the fugitive 
maintain contact with appropriate federal 
agencies, such as the United States Mar- 
shals Service, 

Subsection (d)(2) gives the court the dis- 
cretion to release the fugitive provisionally 
arrested pursuant to this section if the evi- 
dence or documents required by the applica- 
ble treaty are not received within sixty days 
of the arrest (unless a longer period of de- 
tention is specified in the applicable treaty). 
The subsection resolves and ambiguity per- 
ceived by the courts with respect to the 
commencement and conclusion of the time 
period for provisional arrest by providing 
that this period should be calculated from 
the date on which the fugitive is taken into 
custody for extradition *« to the date on 
which the documents are received by either 
the court or the Department of State.*® If 
the court is notified that the documents 
have been leceived by the Department of 
State before the expiration of the 60-day 
period, the court is directed to defer release 
of the e for a reasonable time pend- 

ing the promi't transmission of the docu- 
ments to tlie court by the Department of 
State. If a court does release the fugitive 
from custody due to the non-receipt of the 
documents within the applicable time 
period, subsection (d)(3) requires that the 
court frame conditions of release reasonably 
calculated to assure that person’s appear- 
ance for future proceedings and the safety 
of other persons and the community. Re- 
lease of the fugitive under subsection (d) 
does not terminate the proceedings, which 
can resume once appropriate documentation 
arrives.*® 

This section does not carry forward the 
little used authorization in 18 U.S.C. 3184 
for extradition proceedings to be com- 
menced before State judges. The section 
also specifies that extradition proceedings 
must be initiated by the Attorney General, 
rather than by a foreign government or one 
acting on behalf of a foreign government.** 
These changes reflect the fact that interna- 
tional extradition is strictly a function of 
the Federal Government,** and determining 
when and how to perform that function is 
properly the business of Federal officials 
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and Federal courts. The United States Gov- 
ernment has a sufficient interest in the vig- 
orous enforcement of the laws (including 
the extradition law and treaties) to justify 
the participation of its legal counsel, the 
Department of Justice, in all court proceed- 
ings aimed at determining whether extradi- 
tion can take place. Indeed, this is the ap- 
proach which has been adopted in most for- 
eign countries, many of which do not permit 
the United Slates to argue in court during 
proceedings in connection with a United 
States extradition request. In addition, 
United States courts are freed from any 
need to determine whether a private person 
is “authorized” by an “appropriate” foreign 
authority to initiate extradition proceed- 
ings. It should also significantly reduce the 
likelihood of extradition proceedings being 
used by private individuals as a tool for ha- 
rassment, debt collection, or other improper 
purposes, 

SECTION 3193~WAIVER OP EXTRADITION 

hearing and consent to removal 

1. Present Federal law 

Present Federal law provides no specific 
procedure by which a person arrested for 
extradition may waive the formalities and 
voluntarily return to the foreign country re- 
questing surrender. This is especially unfor- 
tunate since a significant number of the fu- 
gitives arrested under 18 U.S.C. 3184 choose 
not to challenge the request for extradition 
and wish to expedite removal to the foreign 
country. Moreover, many of the newer ex- 
tradition treaties to which the United 
States is a party contain provisions obliging 
the requested state to expedite the return 
of a fugitive who has waived a hearing or 
other procedures.** 

2. Provisions of section 3193 

Section 3193 of the proposed extradition 
chapter clarifies the method by which the 
fugitive who does not contest extradition 
can expedite his surrender. The provisions 
of this section are based on Federal statu- 
tory provisions governing a closely analo- 
gous situation: the verification of a prison- 
er’s voluntary consent to transfer to his 
country of nationality under treaties on the 
execution of penal sanctions. The section 
states that the court which would have han- 
dled the extradition proceeding shall verify 
that the fugitive’s consent to be removed to 
a foreign country has been given voluntarily 
and with full knowledge of his right to con- 
sult with counsel before making a decision 
in the matter. 

Under some circumstances, the foreign 
government may not be willing to accept 
custody of a fugitive who has offered to 
waive extradition,** There also may be situ- 
ations in which the United States govern- 
ment would consider waiver inappropriate.*® 
Therefore, the provision does not permit re- 
moval of the fugitive if the Attorney Gener- 
al notifies the court that the United States 
or the foreign state objects to the proposed 
waiver. 

section 3194— extradition HEARING 
1. Present Federal law 

Under 18 U.S.C. 3184, an alleged fugitive 
is entitled to a hearing at which a judicial 
officer determines whether extradition is 
lawful. 18 U.S.C. 3189 specifies that the 
hearing must be held “on land, publicly, and 
in a room or office easily accessible to the 
public”. 

At the extradition hearing, the judicial of- 
ficer must determine whether the offense 
for which extradition is sought falls within 
the terms of the treaty. He mast also deter- 
mine whether the acts for which the fugi- 
tive is sought by the foreign country would 
constitute a crime had they been committed 
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in this country. This rule, known as “dual 
criminality” or “double criminality”, is gen- 
erally considered a basic principle of inter- 
national extradition law,®’ and is expressly 
required by many of the extradition treaties 
to which the United States is a party.^ The 
courts have held that the double criminality 
requirement is satisfied whenever the acts 
which the fugitive is charged with having 
committed in the foreign country would be 
punishable under Federal law, the law of 
the State where the fugitive is foiind, or the 
laws of a majority of the States, had those 
acts been committed in this country.®® 

A judicial officer must also determine 
whether there is sufficient proof that an ex- 
traditable offense in fact has been commit- 
ted. Most of the treaties to which the 
United States is a party require that an ex- 
tradition request be supported by “such evi- 
dence of criminality as, according to the 
laws of the place where the fugitive shall be 
found, would Justify his commitment for 
trial had the crime or offense been there 
committed.” Many years ago, the courts 
veiwed the words “place where the fugitive 
shall be found” as requiring the Federal 
court to determine if the foreign govern- 
ment's evidence is sufficient to Justify a 
trial under the State laws of the State in 
which the fugitive is apprehended.®® This 
approach was a reasonable one eight dec- 
ades ago, because at that time Federal 
courts had no uniform rules of criminal pro- 
cedure and routinely followed the procedur- 
al rules of the courts' of the State in which 
they were located. However, the adoption of 
the Federal Rules of Criminal Procedure 
has made it generally unnecessary for Fed- 
eral courts to refer to State law in these 
matters.®* Moreover, extradition is a nation- 
al act,®* and the quantum of evidence neces- 
sary for extradition is precisely the kind of 
issue which should be determined by uni- 
form national law, rather than by various 
State laws. For these reasons, all of the 
more recent extradition treaties contain lan- 
guage essentially requiring that the Federal 
law standard of commitment for trial— prob- 
able cause— be applied in weighing the suffi- 
ciency of the evidence for international ex- 
tradition.*® 

The Federal Rules of Evidence do not 
apply in extradition proceedings,®® where 
unique rules of wide latitude govern the re- 
ception of evidence on behalf of the foreign 
government.®® It is settled law that hearsay 
is admissible, and the foreign government 
usually presents its case by submitting affi- 
davits, depositions, and other written state- 
ments in order to satisfy the requirements 
of the applicable treaty.®® 18 U.S.C. 3190 
provides that originals or copies of deposi- 
tions. warrants, or other papers are admissi- 
ble in evidence at the extradition hearing if 
authenticated so as to be admissible for sim- 
ilar purposes according to the laws of the 
requesting country. The statute also pro- 
vides that the certificate of the principal 
diplomatic or consular officer of the United 
States resident in the requesting country 
shall be proof that the documents are au- 
thenticated in the manner required. In es- 
sence, the documents need only be genuine 
and authentic— requirements that are 
deemed fulfilled once it is shown that xmder 
similar circumstances the requesting coun- 
try’s own courts would accept them as au- 
thentic. The courts have held that extradi- 
tion documents bearing a certificate which 
is couched in the language of 18 UJS.C. 3190, 
and signed by one of the specified officials, 
are conclusively admissible.®^ As a result of 
these decisions, foreign governments rou- 
tinely submit the documentation in support 
of extradition requests to the appropriate 
United States Embassy abroad for certifica- 
tion and transmission to the United States. 


This practice imposes undesirable burdens 
on the United States Foreign Service offi- 
cers who must fill out the certification.®® 

The present statutory scheme offers little 
guidance with respect to the evidence which 
can be introduced on behalf of the alleged 
fugitive in an extradition hearing. Many 
cases emphasize that whether such evidence 
should be admitted Is a decision for the 
court, in its discretion, to make.®* The al- 
leged fugitive is ordinarily permitted to tes- 
tify on his own behalf ®® or to have wit- 
nesses testify for him.®* However, it is clear 
from the case law that the alleged fugitive 
may offer to explain ambiguities in the evi- 
dence submitted against him, but may not 
offer evidence which merely contradicts 
that submitted by the requesting country, 
or which poses a question of credibility, or 
which raises an affirmative defense to con- 
viction on the charges, or which is incompe- 
tent by the terms of the extradition treaty 
under which surrender is sought.®* 'This re- 
strictive approach Is appropriate because 
the issue before the court at an extradition 
hearing is probable cause, not the ultimate 
guilt or innocence of the accused. 

Finally, the judicial officer must deter- 
mine whether the treaty contains a defense 
to extradition which would preclude surren- 
der in the case before him. Extradition trea- 
ties frequently bar surrender if a statute of 
limitations has foreclosed prosecution or 
punishment for the offense in question,®® or 
if the fugitive has been tried or pimished in 
the requested state for the same offense,®® 
or if any of several other legal consider- 
ations are present. 

Virtually every extradition treaty contains 
a provision barring extradition for a politi- 
cal of^nse, and many treaties also preclude 
extradition if the requesting country has 
political motives for seeking the return of 
the fugitive. Under the present case law, the 
coints decide whether the crime for which 
extradition has been requested is a political 
offense *® but traditionally have declined to 
consider whether the requesting country’s 
motives in seeking extradition are politi- 
cal.*® Since these issues are usually inter- 
twined,*'* the possibility for inconsistent re- 
sults is obvious. 

If the Judicial officer Is persuaded that 
the crime charged falls within the treaty, 
that the acts involved would constitute an 
offense in this country, that the evidence 
submitted is sufficient to sustain the charge 
under the treaty, and lhat no legal defense 
to extradition is applicable, it is his duty to 
certify these conclusions to the Secretary of 
State. The Judicial officer also must send 
the Secretary of State a copy of all the oral 
testimony taken at the hearing. 18 U.S.C. 
3184 requires the judicial officers to order 
the commitment of the accused to Jail pend- 
ing surrender, and there is provision for re- 
lease on bail at this stage of the proceed- 
ings, If the Judicial officer finds that the fu- 
gitive is not extraditable, the proceedings 
are terminated^ and the fugitive is released 
from custody. 

2. Provisions of section 3194 

Section 3194(a) requires that a judicial 
hearing be held to determine whether the 
person sought is extradictable (unless such 
as hearing has been waived under section 
3193) and sets out the procedure for the 
hearing. 

Section 3194(a)' provides that the court 
does not have Jurisdiction to determine 
whether extradition is sought for a political 
offense or because of the person’s political 
beliefs, while section 3196(a)(3) specifies 
that the Secretary of State must decline to 
order surrender of a person if, after taking 
into account certain statutory principles 
generally eliminating specified types of 


S411 

crimes from the political offense exception 
(e.g., crimes of violence and drug traffick* 
ing), he is persuaded that the person’s ex- 
tradition is sought for one of these reasons. 
The provisions taken together provide that 
the Secretary of State shall have Jurisdic- 
tion to decide the applicability of the “polit- 
ical offense” exception to extradition is 
sought for one of these reasons. The provi- 
sions taken together provide that the Secre- 
tary of State shall have jurisdiction to 
decide the applicability of the “political of- 
fense” exception to extradition contained in 
most extradition treaties, such decision to 
be consistent with the statutory guidelines 
and reviewable in the United States courts 
of appeal based on a substantial evidence 
standard. The Committee has concluded 
that this approach, also discussed in dealing 
with section 3196(a)(3) infra, is a desirable 
one for several reasons. 

First, the most modem United States ex- 
tradition treaties specify that the executive 
branch of the requested country shall 
decide the applicability of the political of- 
fense exception.*® In the absence therefore 
of specific legislative endorsement of the 
court developed rule— an unlikely prospect 
in light of the trend in magistrate extradi- 
tion decisions noted infra note 61~it is in- 
evitable over the long term that the case 
law rule reserving the political offense deci- 
sion to the courts will become the exception 
rather than the rule as the United States 
continues its ongoing program of negotiat- 
ing new modem treaties. Moreover, as previ- 
ously noted, under present case law the 
courts generally shun deciding whether the 
foreign government’s extradition request is 
politically motivated,' preferring to leave 
that decision to the executive branch. It 
should also be noted that the political of- 
fense decisions are made exclusively by the 
executive branch of the government in sev- 
eral foreign countries, including Canada and 
Germany. 

Second, the decision to shield a criminal 
from extradition for an otherwise extradit- 
able offense on the ground that his offense 
was “political” is not the type of Issue which 
lends itself to resolution through the judi- 
cial process.*® When dealing with a political 
situation in a foreign country and the rela- 
tionship of particular conduct to that situa- 
tion, there are few truly objective criteria 
by which a comprehensive definition of the 
term “political offense” can be based.®® 
Moreover, a public court proceeding is not 
the most desirable forum for careful analy- 
sis of a friendly foreign state’s Intentions or 
political system. Such analysis and decisions 
are inextricably intertwined with, and re- 
quire the expertise of those versed in the 
conduct of foreign relations. The Commtit- 
tee has concluded that this issue is best left 
to the Secretary of State, subject only to 
limited review in the courts of appeal, along 
with his traditional unre viewable responsi- 
bilities with respect to political asylum. 

Finally, a decision on the political offense 
exception can have a devastating impact on 
United States relations with the requesting 
country. The potentially crippling effect of 
such decisions on foreign affairs is particu- 
larly great where it could compromise 
United State efforts fxy combat international 
terrorism.®* The present law exacerbates 
this situation, because frequently the 
United States government, through the de- 
partments of State and Justice, must take a 
position on the applicability of the political 
offense exception while the case is before 
the court. Moreover, the government must 
take this position publicly, before all the 
evidence and arguments are in, and despite 
the fact that the court or the Secretary of 
State may subsequently decide against ex- 
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tradition oa other grounds. By contrast, the 
approach taken by the proposed chapter 
peiroits a more informed decision on extra- 
dition to be made in a manner less likely to 
be offensive to the friendly foreign govern- 
ment involved in the case. 

Subsection (b) supplements present law by 
expressly providing that the fugitive be in- 
formed of his right to be represented by 
counsel at the extradition hearing. Indigent 
fugitives will be provided with counsel pur- 
suant to the provisions of section 3401 relat- 
ing to court-appointed counsel. The provi- 
sion also requires that the fugitive be in- 
formed of his right to introduce evidence in 
his own behalf on matters within the juris- 
diction of the court. The subsection thereby 
leaves intact the extensive case law on this 

point. 

Subsection (c) deals with evidence in an 
extradit ion hearing. Paragraph 1 is designed 
to clarify the circumstances under which 
documentary evidence will be admissible on 
behalf of either party in an extradition 
hearing. 

Many treaties specifically set out the 
manner in which extradition documents 
must be authenticated,** and subparagraph 
(A) of paragraph (1) provides that docu- 
ments so authenticated shall be admissible. 
It also provides that documents authenticat- 
ed in accordance with the provisions of 
United States law shall be deemed admissi- 
ble as evidence in the extradition hearing. 
Thus, documents which comply with the re- 
quirements of Article IX of the Federal 
Rules of Evidence would be admissible in 
extradition proceedings. However, the provi- 
sion does not require the exclusion from the 
hearing of evidence which fails to satisfy 
the Federal Rules of Evidence. Rather, the 
subsection merely underscores the common- 
sense proposition that evidence which satis- 
fies the high standards set out in the Rules, 
and which would be admissible in civil or 
criminal proceedings in this country, should 
likewise be acceptable in extradition pro- 
ceedings. 

Subparagraph (B) of paragraph (I) is 
based on 18 U.S.C. 3190 and provides that a 
document authenticated accordance with 
the applicable laws of the foreign country 
requesting extradition shall be admissible if 
it is accompanied by an attestation to this 
effect from a judge, magistrate, or other ap- 
propriate officer of the foreign state. The 
phrase “other appropriate officer'* would in- 
clude an official of the foreign counterpart 
of the Department of Justice, or any other 
government official likely to be familiar 
with legal matters in the foreign country. It 
further requires that the signature and po- 
sition of the person so attesting be certified 
by a diplomatic or consular officer of the 
United States posted In the foreign country, 
or by a diplomatic or consular officer of the 
foreign state assigned to this country.*^ The 
provision thus brings the essential require- 
ments of 18 U.S.C. 3190 more into line with 
Rule 902(3) of the Federal Rules of Evi- 
dence. 

Subparagraph (C) of paragraph (1) per- 
mits the court handling an extradition 
matter to accept as evidence any documents 
which it is persuaded are in fact authentic, 
regardless of compliance with either of the 
two previous provisions. This rule is similar 
to Rule 901(a) of the Federal Rules of Evi- 
dence, and is in accord with established case 
law permitting the authenticity of docu- 
ments presented in extradition proceedings 
to be established by the testimony from 
expert witnesses or by other evidence.** 
Paragraph (2) of subsection (c) provides 
that a certificate or affidavit by an appro- 
priate State Department official as to the 
existence or interpretation of a treaty is ad- 


missible as evidence of that treaty or its in- 
terpretation. 

The overwhelming majority of extradition 
treaties require that the requesting country 
present such evidence of criminality as 
would justify commitment for trial had the 
crime or offense been committed in the 
place where the fugitive has been found. 
Under paragraph (2) such a treaty provision 
may be satisfied by evidence establishing 
probable cause to believe that a crime was 
committed and that the person sought com- 
mitted it. This is the usual standard for 
commitment for trial in Federal criminal 
cases. »« This approach permits the Federal 
courts to apply the standard for commit- 
ment with which they are most familiar, 
and establishes a single, uniform standard 
by which the sufficiency of evidence in ex- 
tradition proceedings may be measured. It is 
also consistent with the views exprcvssed in 
several recent court decisions pointing out 
the advantages of dealing with the quantum 
of evidence for extradition in a manner con- 
sistent with Federal law.®’ 

Paragraphs (1), (2), and (3) of subsection 
<d) carry forward the requirements of 18 
U.S.C. 3184 that instruct the court to find 
the fugitive extraditable if the evidence pre- 
sented is sufficient to sustain the complaint 
under the provisions of the applicable 
treaty, and also requires that the court find 
probable cause that the person before it is 
the person sought in the foreign state, and 
that none of the defenses to extradition 
which the court is empowered to consider 
are applicable. Paragraph (4) bars extradi- 
tion unless the acts for which the fugitive’s 
surrender is requested would constitute a 
crime punishable under State or Federal 
law in the United States. Finally, the sub- 
section states that the findings required for 
extradition may be established by hearsay 
evidence or certified documents alone. This 
rule is similar to Rule 5.1 of the Federal 
Rules of Criminal Procedure, which permits 
a finding of probable cause to commit for 
trial to be based on hearsay evidence. It is 
also in accord with recent court decisions 
which point out that the kind of evidence 
necessary for extradition is an issue which 
should be determined by uniform national 
law.*® 

Subsection (e) details the procedures that 
the court must follow at the conclusion of 
the hearing. If the court finds that the fugi- 
tive Ls extraditable, it must state, in writing, 
its findings and rationale with respect to 
each of the offenses for which extradition is 
sought.*® These findings must be sent to the 
Secretary of State, together with a tran- 
script of the hearing.’* If the court finds 
that the fugitive is not extraditable, the 
findings required by the subsection may be 
accompanied by a report rather than a tran- 
script of the hearing. 

SECTION 3195— APPEAL 

1. Present Federal law 

Under present Federal law, there is no 
direct appeal from a judicial officer’s find- 
ing in an extradition hearing. A person 
found extraditable may only seek collateral 
review of the finding, usually through an 
application for a writ of habeas corpus.’* 
The foreign government that is dissatisfied 
with the results of the hearing must insti- 
tute a new request for extradition.’* The 
lack of direct appeal in extradition matters 
adds undesirable delay, expense, and com- 
plication to a process which should be 
simple and expeditious, 

2. Provisions of section 3195 

Section 3195 of the proposed chapter per- 
mits either party in an extradition case to 
appeal directly to the appropriate United 
States court of appeals from a judge or mag- 


istrate’s decision. It is anticipated that 
review on appeal will be very narrow, and 
that any findings of fact by the lower court 
will be affirmed unless they are clearly erro- 
neous. 

Subsection (a) specifies that the appeal 
shall be filed within the time limits set out 
in Rules 3 and 4(b) of the Federal Rules of 
Appellate Procedure, i.e., 10 days for the 
person sought and 30 days for the govern- 
ment. These are the same deadlines for 
filing a notice of appeal in criminal cases, 
and while the an extradition hearing is not 
a trial, or even strictly a criminal proceed- 
ing.’* these deadlines adequately balance 
the competing interests of fairness and ex- 
pedition. It is anticipated that other aspects 
of the appeal process (such as the prepara- 
tion and submission of the record, briefing, 
argument and decision) will be governed by 
the applicable provisions of the Federal 
Rules of Appellate Procedure. 

If the furtive has been found extradit- 
able, subsection (a) requires that surrender 
to the foreign government be stayed pend 
ing determination of the appeal by the 
court of appeals.’® This provision prevents 
the government from mooting the appeal by 
spiriting the petitioner out of the country 
while the matter is sub judice. The provi- 
sion is designed to maintain the status qxlo 
with respect to the fugitive's custody pend- 
ing appeal. It is anticipated that the district 
court will not ordinarily stay or delay any 
other element of the extradition process, 
such as the certification of its findings to 
the Secretary of State under section 
3194(e), 

Subsection (b) provides that a person 
found extraditable must remain in official 
detention pending the appeal unless the 
court of appeals finds that special circum- 
stances require release. This is a slight ame- 
lioration of present law, which does not 
permit the release of a fugitive on bail after 
he has been found extraditable.” The 
change is desirable because the same kind of 
pressing, unusual situation which might re- 
quire that the person sought be released 
from custody on bail pending the extradi- 
tion hearing ’« could conceivably arise after 
the extradition hearing. However, it is an- 
ticipated that this authority to release a fu- 
gitive on bail will be utilized even more spar- 
ingly than the power to grant bail before 
the extradition hearing, and only after the 
most thorough and searching examination 
of the claimed need for release. It is expect- 
ed that the courts of appeal will keep in 
mind that “no amount of money could 
answer the damage that would be sustained 
by the United States if [the fugitive] were 
to be released on bond, flee the jurisdiction, 
and be unavailable to surrender. . . 

If the person was found not extraditable, 
subsection (b)(2) permits the district court 
to order that the person be reles^sed pending 
an appeal by the government. Release shall 
be ordered unless the district court is satis- 
fied that the appellee is likely to flee before 
the appeal is decided, or endanger the 
safety of any other person or the communi- 
ty. 

A major purpose of section 3195 is to sim- 
plify. and thereby expedite, the extradition 
process by providing for a direct appeal 
from a contested decision on extradition. 
The direct appeal provided by this section 
largely eliminates the present need for 
habeas corpus proceedings in order to 
obtain judicial review of the initial finding 
that a person is extraditable. This purpose 
would be fiTLstrated if a fugitive bent on 
dilatory tactics were permitted to pursue an 
appeal under this section, a petition for cer- 
tiorari to the Supreme Court, and then 
begin one or more rounds of habeas corpus 
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proceedings. Such a course of action would 
lengthen the extradition process rather 
than shorten it. Therefore, subsection (c) 
deprives any court of Jurisdiction to review 
a finding that a furtive is extraditable 
under this chapter unless the fugitive has 
exhausted the appellate remedies available 
to him by right in this section. It also fore- 
closes an appeal, a petition for habeas 
corpus, or declaratory judgement action if 
the validity of the fugitive’s commitment 
for extradition has been ruled upon in prior 
proceedings, unless grounds are offered 
which could not have been presented pre\d- 
ously. 

The resolution of challenges to judicial 
action in international extradition cases 
should be especially prompt. Extradition 
cases are quasi-criminal in nature. More- 
over. in such cases, our government’s will- 
ingness to make a timely and ungrudging 
execution of its solemn treaty obligations to 
a friendly nation is In question.®® Therefore, 
this section requires that courts of appeal 
decide cases arising under this chapter expe- 
ditiously. 

SECTION 3198—SURRENDER OF A PERSON TO A 
FOREIGN STATE 

f. Present Federal law 

Under 18 U.S,C. 3186. the Secretary of 
State may order that any person found ex- 
traditable by a court under 18 U.S.C. 3184 
be delivered to an authorized agent of the 
government seeking extradition. Although 
it is generally agreed that the Secretary’s 
decision in this matter is discretionary.*' 
present law provides no indication of the pa- 
rameters of the Secretary’s discretion. 

18 U.S.C. 3188 states that if a fugitive 
found extraditable under 18 U.S.C. 3184 is 
not removed from the United States within 
“two calendar months” of the court’s com- 
mitment order, he may be released from 
custody unless there is “sufficient cause” 
why release should not be ordered.** The 
courts have held that if the fugitive insti- 
tutes litigation challenging his extradition, 
the two-month period commences when the 
claims are finally adjudicated rather than 
when the commitment order was issued.** 

2. Provisions of section 3196 

Subsection (a) carries forward the essence 
of 18 U.S.C. 3186 by providing that the Sec- 
retary of State shall make the final decision 
as to extradition. The subsection requires 
that the Secretary’s decision be made in ac- 
cordance with the chapter and the applica- 
ble treaty, and lists the actions that the Sec- 
retary may take. 

Subsection (a)(1) simply permits the 
Secretary to order the surrender of a 
person the court has found to be extradit- 
able to a duly appointed agent of the for- 
eign state. 

Subsection (a)(2) permits the Secretary to 
condition the surrender of a fugitive upon 
the acceptance by the foreign state of re- 
strictions or conditions he considers neces- 
sary in the interest of justice or to effectu- 
ate the purposes of the treaty. This provi- 
sion underscores the Department of State’s 
authority to impose such restrictions where 
humanitarian concerns or questions con- 
cerning trial procedures in the requesting 
state exist. ** It would also permit the impo- 
sition of restrictions expressly contemplated 
in the provisions of some newer treaties. ®* 

Subsection (a)(3) provides that the 
Secretary of State shall deny extradition 
where he is persuaded that the foreign state 
is seeking the person’s extradition “for a po- 
litical offense or an offense of a political 
character, or for the purpose of prosecuting 
or punishing the person for his political 
opinions.” The first of these determina- 
tions— i.e., whether the offense is a “politi- 


cal offense or an offense of a political char- 
acter” — currently is decided by the courts. 
The Committee concluded that the adver- 
sary judicial procedure requiring State De- 
partment expert testimony on an evaluation 
of volatile political situations in foreign 
countries is an unsatisfactory way to resolve 
this issue. Other fundamental reasons im- 
derpinnlng structural alteration of the deci- 
sion-making apparatus with respect to the 
politick offense exception were addressed 
in the discussion relating to section 3194 
supra and are not repeated here. This bill 
meets these problems by shifting the politi- 
cal offense exception decision to the Secre- 
tary of State, subject to judicial review 
based on a substantial evidence test in the 
court of appeals for the circuit In which the 
extradition proceeding took place. With re- 
spect to judicial review, it should be noted 
that an adequate administrative record 
must be made providing the factual basis 
for the Secretary’s decision. 

In addition, the bill provides guidelines to 
be applied by the Secretary of State that 
are intended to prevent relief from extradi- 
tion for the specified offenses except In the 
most rare circumstances. This part of the 
bill reads as follows: 

When it is claimed that the foreign gov- 
ernment is seeking the person for a political 
offense or an offense of a political charac- 
ter. the Secretary will make his determina- 
tion in accordance with the following princi- 
ples. A political offense or an offense of a 
political character normally does not in- 
clude— 

(A) an offense within the scope of the 
Convention for the Supression of Unlawful 
Seizure of Aircraft, signed by The Hague on 
December 16. 1970; 

(B) an offense within the scope of the 
Convention for the Suppression of Unlawful 
Acts against the Safety of Civil Aviation, 
signed at Montreal on September 23, 1971; 

(C) a serious offense involving an attack 
against the life, physical Integrity, or liberty 
of internationally protected persons (as de- 
fined in section 1116 of this title), including 
diplomatic agents; 

(D) an offense with respect to which a 
treaty obligates the United States to either 
extradite or prosecute a person accused of 
the offense; 

(£) an offense that consists of homicide, 
assault with intent to commit serious bodily 
injury, rape, kidnapping, the taking of a 
hostage, or serious unlawful detention; 

(P) an offense involving the use of a fire- 
arm (as such term is defined in section 921 
of this title) if such use endangers a person 
other than the offender; 

(G) an offense that consists of the manu- 
facture, importation, distribution or sale of 
narcotics or dangerous drugs; or 

(H) an attempt or conspiracy to commit 
an offense described in paragraphs (A) 
through (G) of this paragraph, or participa- 
tion as an accomplice of a person who com- 
mits, attempts, or conspires to commit such 
an offense. 

The first four criteria involve commit- 
ments made by the United States pursuant 
to international conventions or agreement, 
such as aircraft hijacking and terrorist acts 
against internationally protected persons. 
The next two cover serious crimes of vio- 
lence against the person, including endan- 
gering others through the use of firearms or 
explosives. The seventh criteria relates to 
drug trafficking, while the eighth factor 
deals with attempt, conspiracy, and accom- 
plice liability for the preceding categories of 
offenses. 

It should be noted that the guidelines in 
fact set forth certain types of offenses that 
should not “normally” be found to be “polit- 
ical offenses”. Use of the term “normally” 
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recognizes that there may be a rare situa- 
tion in which the nature of, and events in, a 
foreign country and the traditions of free- 
dom and political democracy in the United 
States combine to compel the Secretary of 
State to find one of the listed offenses a po- 
litical offense under the circumstances of 
the case. While the Committee elected to 
retain this narrow flexibility . it is noted 
that the United States has well established 
principles governing executive authority to 
grant political asylum that should more 
than adequately provide the alternative and 
preferred basis for appropriate relief from 
extradition on political grounds consistent 
with the traditions, heritage, and foreign 
policy principles of this country. 

It should also be noted that this provision 
provides that any evidence or arguments 
the fugitive wishes to present to the Secre- 
tary of State with respect to the alleged po- 
litical nature of extradition shall be in writ- 
ing. ’The Secretary is not required to provide 
a formal hearing on a political offense ex- 
ception application,*’ but it is expected that 
the Secretary will utilize the resources of 
the Department of State for gathering evi- 
dence and assessing the claim. 

Subsection (a) also makes it explicit in the 
statute that the decisions of the Secretary 
of State under paragraphs ( 1 ), (2), and (3) of 
that subsection are in the nature of post ju- 
dicial “last step” final administrative deter- 
minations prior to actually effecting the ex- 
tradition and. as such, are not subject to ju- 
dicial review. 

Finally, subsection (a) expressly author- 
izes surrender of United States nationals 
unless surrender is expressly prohibited by 
the applicable treaty.** This provision is 
necessary in light of the det'ision in the Vdf- 
cnfine** case in which the Supreme Court 
held that language contained In many of 
the older extradition treaties to which the 
United States is a party does not permit the 
surrender of United States citizens absent 
explicit statutory authority for such surren- 
der. 'The result of the Valentine decision has 
been to effectively Immunize United States 
citizens from extradition in many cases— a 
result never intended by the negotiators of 
the treaties Involved. It is the policy of the 
llnited States to treat its citizens and aliens 
within Its borders equally in extradition 
matter,*^ and this subsection permits that 
policy to operate effectively. 

Subsection (b) requires that the Secretary 
of State notify all interested parties of his 
decision on extradition. 

Subsection (c)(1) provides that the fugi- 
tive shall be released from custody If the 
Secretary of State does not order, or de- 
clines to order, the person’s surrender 
within forty-five days after receiving the 
record of proceedings from the court. Of 
course, if the Secretary of State decides 
within the forty-five days to refuse to order 
extradition, the authority for holding the 
person sought in custody under section 
3194(e)(1) immediately expires, aiid the 
person should be released from detention at 
once. 

Subsection (c)(2) is based on the provi- 
sions of 18 U.S.C. 3188. and provides that 
when the Secretary of State has ordered a 
person extradited, the foreign country in- 
volved must take custody of the person and 
remove him from the United States within 
30 days. This 30 day time period does not 
begin until all litigation challenging extradi- 
tion has been completed. The subsection ex- 
pressly excludes from consideration the 
time during which surrender has been 
stayed pending litigation. 

Subsection (c) requires a person found ex- 
traditable to give the Secretary of State rea- 
sonable notice that he will seek release be- 
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of expiration of a time Umltatkm set 
forth in subeecUon (cXl) or (cK2), and for- 
bids r^sse If good cause is shown for the 
delay In effecting surrender, 
sacnov sie? ■■rriTT or a rmaom taox a 
roanavszsTB 
L PreMent Fedenl Law 
18 U.aC. 3192 authorizes the President to 
'*take an necessary measures for the trans- 
portation and safekeeping^ of a person ex- 
tradited to the United States from a foreign 
country. At one time the President relied 
upon this statute to issue a warrant desig- 
nating an agent to receive custody of a fugi- 
tive from a foreign government. 18 U.S.C. 
3193 authorizes such an agent to convey the 
fugitive directly to the place of trial, and 
grants to the agent ^'all the powers of a 
Alarshal of the United SUtes, in the several 
federal districts through which it may be 
nec^sary for ttim to pass with [the] prison- 
er . . The authority to issue warranU 
and appoint agents tmder these sections has 
now been delegated to the Secretary of 
State.** However, the Department of State 
wishes to transfer to the Department of 
Justice the authority to appoint agents and 
issue warrants in these matters. 

2. Provitions of section 3197 
Seetioa 3197 of the proposed chapter car- 
ries forward the provisions of 18 U.8.C. 3192 
and 3193, with minor modifications reflect- 
ing present United SUtes turactlce. 

Subsection (a) authorizes the Attorney 
General to designate an agent to receive 
CListo^ of a fugitive surrendered by a for- 
eign government, and permits the agent to 
convey the fugitive to the place of trial in 
the United SUtes. The final sentence of the 
subsection penniU the extradited fugitive to 
be taken directly to the Federal district or 
SUU juriachetion in which charges are out- 
standing without removal proceedings 
under Rule 40 of the Federal Rules of 
Crimtnal Procedures or interstate rendition 
proceedings. 

' Section 3197<b) is new, and Is designed to 
implement provisions, found in some of the 
most recent United States extradition trea- 
ties. The laws in many foreign countries re- 
quire that extradition be postponed untU 
the person has satisfied any outstanding 
criminal charges in that country.** Fre- 
quently, a person sought by the United 
States has already been tried and convicted 
of other charges in the requested country 
and has a sentence to serve there. If the 
sentence abroad is a long one, the postpone- 
ment of surrender could compromise the 
possibiUty of a speedy and fair trial in this 
country.** Some extradition treaties contain 
provisions which deal with this problem by 
permitting “temporary extraditi<m’'. Under 
these treaty provisions, a fugitive convicted 
abroad would be surrendered to the United 
SUtes solely for purpose of trial and sen- 
tencing here, then returned to the foreign 
country inv<dved to finish the sentence pre- 
viouky imposed there.*^ This process bal- 
ances our government’s interest in adjudi- 
cating the charges while the evidence is 
fresh with the foreign country’s desire to 
fully enforce its laws. It also works to a fugi- 
tive’s benefit by enabling him to answer the 
charges in this country while evidence for 
his defense is still available, and by creating 
the p^bility that the sentence imposed 
upon conviction in this country could run 
concurrently with that the fugitive must 
serve abroad. 

Section 3197<b) provides implementing 
legislation for treaty provisions of this 
types. It provides that when a foreign sUte 
has delivered a person to the United SUtes 
on the condition that the person be re- 
turned at the concluslmi of the criminal 


trial or sentencing, the Bureau of Prisons 
shall keep the pezson in custody until the 
Judicial prooMdings are concluded, and 
thereafter surrender the person to a duly 
impointed agent of the for^gn country. It 
i3so provides that the return to the foreign 
state of the person is not subject to the re- 
quireihents of the chapter, bxl6Ix as an extras 
ditlon hearing or an order of surrender by 
the Secretary of State. 

sacnov sits — obukbal raovisxoirs roa 
cBAFTxaais 

i. In general 

This section contains the definitio ns a nd 
general provisions applicable to the extradi- 
ttem chapter. 
t Present Federal law 
18 UJB.C 3198 requires that the foreign 
government which sought extradiikm pay 
all costs and fees resiUting from the request. 
The costs resulting from extradition re- 
quests here frequently are so s m al l that it Is 
uneccMMMnical — and diplomatically embar- 
nasing— to attempt to enforce this sUtute. 
Moreover, many of the extradition treaties 
lo which the United SUtes is a party con- 
%Ain provisions which mo^fy this statutory 
rule.** Also, the United SUtes has entered 
Into informal arrangemente with some 
eountrles whereby each country bears most 
of tho cost of the other’s extradition re- 
quest. In short, the present sUtute does not 
adequately reflect government policy in ex- 
tradition matters. 

Present sUtutory law offers no guidance 
as to who jnust pay the costs associated 
with United SUtes requests to foreign coun- 
tries for the extradition of fugitives. The 
Department of SUte requests extradition 
on behalf of either the SUte within the 
United States in which the fugitive is 
charged, or. if l^eral charges are involved, 
on behalf of the United States. Therefore, 
the Imig-atanding policy of the Department 
of SUte has been that the SUte jurisdiction 
which sought the fugitive’s return must pay 
any expenses incurred In connection with 
the extraditlcm request, and the Depart- 
ment of Justice must pay the expenses in- 
curred in obtaining the extradition of a fu- 
gitive Federal offender. 

Jl Provisions of section 319B 
Subsection (a) of section 3198 sets forth 
definitions for the terms “court”, “foreign 
sUte”, “treaty”, and “warrant”. 

Subaectioa (b) states that in general a for- 
eign state which has requested the extradi- 
tion of a fugitive located in the United 
SUtes must bear all costs and expenses in- 
curred in connection with that request. 
Since many of the extradition treaties con- 
tain provisions specifically de a l ing with 
costs In extradition matters, the subsection 
authorizes the Secretary of SUte to direct 
that this matter be handled in accordance 
with terms of the applicable treaty or agree- 
ment. Subsection (b) also requires that all 
cost smi expenses incurred in connection 
with the execution of a request by a SUte 
of the United States for the return of a fu- 
gitive located in another country must be 
pidd by that SUte. When the request for ex- 
tradition Is made to seciu^ the return of a 
fugitive wanted for a Federal offense, the 
expenses must be borne by the United 
States. It is anticipated that when the fugi- 
tiiw involved is sought fw both Federal and 
State offenses, the costs incurred abroad 
will be allocated accordingly. 
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duction, 190 (1979). The courts in various countries 
differ widely on what kinds of offenses are covered 
by the term, and legal scholars here and abroad 
have proposed a host of different — and frequently 
contradictory— proposals on the topic. See general- 
ly, Carbonneau, The Political Offense Exception to 
Extradition and Transnational Terrorists: Old Doc- 
trine Reformulated and New Norms Created, 1 
ASILS International Law Journal 1 (1977); Hannay, 
supra note 55. 

•‘Three recent extradition cases graphically il- 
lustrate this point. In the Peter McMullen csise. 
McMullen was charged with the bombing of a Brit- 
ish army installation in England. In the Desmond 
Mackin case, Mackin was charged with an attempt 
to murder a British soldier dressed in civilian 
clothes in a Belfast bus station. In the third case, 
Abu Eain v. Wilkes, supra Abu Eain was charged 
with the bombing murder of several children in an 
Israeli resort town. In both the McMullen and 


S415 

Mackin cases the magistrates denied extradition on 
the grounds that the offenses charged were “politi- 
cal offenses”. In the Abu Eain case the court of ap- 
peals held the political offense exception inapplica- 
ble. William Hannay, commenting on this judicial 
line drawing, observed (Hearing, p. 14): 

In each of these cases, the test set forth in the 
19th century English case of In re Castioni . . . was 
accepted as the operative definition of a “relative” 
political offense. The court In a Castioni stated 
that a political offense is a crime which was "inci- 
dental to and formed a part of political 
disturbances” . . . The absurdity and ultimate cru- 
elty of applying this test or any other “test” of a 
political offense is Illustrated by the assertion of 
the magistrate in McMullen who taking the excep- 
tion to its Insane but logical end, stated: “lelven 
though the offense be deplorable and heinous, the 
criminal action will be excluded from deportation if 
the crime is committed under these pre- 
requisites.” . . . Mechanically applying the Cos- 
tioni test the magistrates in Mackin and McMullen 
concluded that extradition was prohibited since 
"political disturbances” were taking place in North- 
ern Ireland and the attempts by Mackin and 
McMullen to kill British soldiers were natural inci- 
dents of these disturbances. 

(With respect to the Seventh Circuit decision in 
Abu Eain] I find shocking the notion that the “po- 
litical offense" exception is cut so far loose from 
any ethical mooring that Abu Eain’s defense team 
could argue in apparent good faith that terror 
bombing of civilians is a legitimate technique in an 
"InsiuTection-liberatlon struggle." and that the po- 
litical offense exception prevents extradition for 
such a crime. It was a sad spectacle to see a former 
Attorney General of the United States, represent- 
ing Abu Eain, stand before the Seventh Circuit and 
utter that bankrupt shibboleth of moral relativism, 
"one man's terrorist is another man's freedom 
fighter.” Second, the court’s application of the [ju- 
dicial] test for a political offense] in Abu Eain was 
ultimately just as mechanical as that in Mackin 
and McMullen and left the unmistakable impres- 
sion that the court would have denied extradition if 
Abu Eain had directed his attacks at Israeli mili- 
tary or governmental officials. . . . We should. I 
suppose, feel some relief that the Seventh Circuit 
recognized that the killing of children on the 
streets of a resort town did not constitute a "politi- 
cal offense.” 

Hannay has raised the Issue factually (see 
Hannay, supra note 55 at 382) but has not speculat- 
ed on the line the Seventh circuit would draw with 
respect to the bombing assassination of Lord touts 
Mountbatten that incldentially killed his grandson, 
a local youth, and the mother-in-law of his daugh- 
ter. 

8* See supra note 52, and accompanying text. 

••See, e.g.. Art. 10(6). Extradition Treaty, United 
States-Mexlco, signed May 4, 1978. — U.S.T. — , 
T.I.A.A. 9656 (entered into force January 25, 1980). 
The United States will also be a party to the Con- 
vention Abclishiiig the Requirement of Legalisa- 
tion for Foreign Public Documents, done at The 
Hague, October 26. 1960, 527 U.N.T.S. 189 (ratified 
by the Senate Nov. 28 1979). This Convention will 
eliminate a substantial portion of the auihentiea- 
tion requirement with respect to extradition docu- 
ments submitted by one signatory country to an- 
other. 

•8 It is anticipated that in most cases the foreign 
state’s diplomatic or consular personnel ast;igned to 
the United States will make the certification re- 
quired by the section, thereby relieving U.S. diplo- 
matic and consular officers abroad of this chore. 

•8 See, generally. United States v Galanis, 4:^:9 F. 
Supp. 1215 (D. Conn. 1977), rev’d on other ground:. 
568 F.2d 234 (2d Clr. 1978). 

8® See Rule 5.1, Federal Rules of Criminal Pi eco- 
dure. 

Greci v. Birkness, supra note 41; Branch v. 
Raiche, supra note 39. 

•8 U.S. ex rel. Sakaguchi v. Kaulukukui, b20 F 2d 
726, 728 <9th Cir. 1975); Shapiro v. Ferrandina. 
supra note 47. 

8»This requirement is consistent with the r>rac 
tice followed by the courts today. See Kapi iu v. 
Yokes, — F.2d — , f9th Cir. July 6, 1981; Shapiro v. 
Ferrandina, supra note 47. 

’•Present law (18 U.S.C. 3184) only requires ttuit 
the court send the Secretai y a transcript of tlie les- 
timony taken at the hearing. By providing th p ex- 
ecutive branch with a fuller record of the procee d 
ings the Secretary of State will be more fully in 
formed In making his decision on extradition. 

’» Collins V. Miner, 252 U.S, 364. 369 (1920). 

See, e.g., Sindona v. Grant supra note 43. 
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» Hooker v. EMn, S73 F.2d 1360 (9th Ctr. 1978); 
United Statee v. Machine supra note 2. 

Gtw^csman v. Heukeie 221 U.a 508. 512 (1911). 
United States ex ret Oppenheim v. HechU 16 
F.2d 955. 956 (2 ik 1 Cir. 1927); United States ex rel 
Klein v. Mutlipan, 1 P. Supp. 655. 636 CS.D. N.Y. 
1922). 

The automatic stajr of extradition expires when 
the court of appeals Issues Its mandate In the 
matter. Thus, the automatic stay would not ordi- 
narily protect a fugitive seeking further, discretion- 
ary review, such as an applicant for a writ of certio- 
rari from the Supreme Court. Of course, th* fugi- 
tive whose case merits further review is free to re- 
quest that either the court of appeals or the Su- 
pr«ne Court exercise its discretion by staying sur- 
render while certiorari or other relief is considered. 

” In fact, 18 UAC. 8184 specIXlcally provides that 
a person found extraditable must be committed *‘to 
the proper Jail, there to remain imtil . , . surrender 
shall be made". 

**See supra notes 23 and 24, and accompanying 
text. 

Jimenez v. AristequietOe 314 P.2d 649 (5th Clr. 
1963). 

•° Magisano v. Locke, 545 P.2d 1228, 1230 (9th Cir. 
1976). 

•‘See, generally, Note. Executive Discretion in 
Extradition, 62 Columbia Law Review 1313 (1962). 

•* In re Factors' Extradition, 75 P.2d 10 (7th Cir. 
1934); In re Aformano, 7 F. Supp. 329 (D. Mass. 
1934): 6 Whiteman, supra note 3. at 1064-69. 

•» Jimenez v. United States District Court for the 
Southern District of Florida, 84 S. Ct. 14. 11 L. Ed. 
2nd 30 (1963): BarreU v. United States, 590 F.2d 624 
(6th Cir. 1978). 

•* See, e.g., Peroff v. Hylton, 542 P.2d 1247. 1249 
(4th Cir. 1976), cert denied, 429 U.S. 1062 (1977); 
Sindona v. Grant, supra note 43 at 207 : see Note. 
Columbia Law Review, supra note 81. 

•• For example, the Department of State has fre- 
quently conditioned surrender of a fugitive convict- 
ed In absentia upon a promise by the foreign coun- 
try involved to permit a retrail. See. 6 Whiteman, 
rupra, note 3. at 1051. 1117-1122. 

•• For example, some treaties permit the request- 
ed state to condition extradition upon satisfactory 
assurances that the death penalty will not be im- 
posed, See e.g.. Art. 6. Extradition Treaty. Canada- 
United States, signed December 31, 1971. 27 U.S.T. 
983, T.I.A.S. 8237 (entered into force March 27. 
1976). 

Peroff V. Hylton, 563 P.2d 1099, 1102-1103 (4th 
Clr. 1977). 

•• At present, no extradition treaty to which the 
United States Is a party expressly prohibits surren- 
der of citizens of the requested state. 

•• 299 U.S. 5 (1936), supra note 32. 

•0 Many foreign countries do not extradite their 
citizens because those countries can Instead pros- 
ecute and punish their citizens for (primes commit- 
ted in another country. As a general rule, the 
United States has no such ability. Escobedo and 
CasHllo V. Forsch, 623 F.2d 1098 (5th Clr. 1980); 6 
Whiteman, supra note 3, at 876-878. 

•» Executive Order 11517. 35 Fed Reg. 4937 (1970). 
reprinted in 1970 U.8. Code Cong. & Ad. News, at 
6332. 

••See. e.g.. Extradition Act, R.S.C. 1952, c. 322 
(C^anada); s. 24, Ley de Extradlcion (Dec. 29, 1975), 
Art. 11 (Mexico). 

»» United States v. Rowbotham, 430 P. Supp. 1254 
(D. Mass. 1977); United States v. Doiack, 484 F.2d 
527 (7th Clr. 1973). It Is well to remember that both 
the prosecution and the defense suffer when a 
criminal trial is delayed too long. Indeed, as the 
Court of A{n>eals trenchantly remarked in United 
Slates V. Judice, 457 F. 2d 418, 418 (5tb Cir. 1972); 
'. » . all practiced trial lawyers are well aware that 
attrition from . . . delay is more daznaging to the 
prosecutor’s case than to that of the defense. This 
will be so as long as the prosecution has the burden 
of proof.” 

Cf. 6 Whiteman, supra note 3, at 1062-1053. 

»♦ For example. Art. 21. Extradition Treaty. 
United States-Mexico, signed May 4, 1978, — . U.S.T. 
— , T.I.A.S. 9656 (entered into force January 25, 
1980) requires that the requested state bear all of 
the expenses of extradition except those incurred 
for the translation of the documents or the trans- 
portation of the fugitive. Extradition treaties are 
coiisidered self-executing. Bassiouni. International 
Extradition and World Public Order 30-31 (1976), 
and supersede the provisions of prior inconsistent 
federal legislation. Restatement (Second) of For- 
eign Relations Law of the United States, 8 141. 
Comment (b) at 433 (1965). Therefore, whether 18 
U.S-C. 3195 or a differing treaty provision is appli- 
cable in a particular extradition case depends on 
when the treaty entered into force. 


Extradition Acrr or 1981 

The Committee on Foreign Relations, to 
which was referred sequentially from the 
Committee on the Judiciary the bill, S. 1940 
to amend Chapter 209 of Title 18, United 
States Code, relating to extradition, and for 
other purposes, for the purpose of consider- 
ing only ^'political offense" and related pro- 
visions. having considered the same, reports 
favorably thereon with amendments and 
recommends that the bill as amended do 
pass. 

PURPOSE 

The purpose of S. 1940 is to modernize 
federal practices and procedures with re- 
spect to international extradition. The 
amendments to S. 1940 proposed by the 
Committee on Foreign Relations are intend- 
ed to retain limited court Jurisdiction with 
respect to application of the political of- 
fense exception in international extradition 
proceedings while providing specific guid- 
ance to the courts In making such findings. 
The proposed amendments carry forward in 
slightly different format the proposal of the 
Judiciary Committee to provide the Secre- 
tary of State with the sole authority to in- 
quire into the motivation of the foreign 
state in requesting extradition and to deter- 
mine whether extradition would be incom- 
patible with humanitarian considerations. 
In making either of the above determina- 
tions. the Secretary would be required to 
consult with the appropriate Bureaus and 
Offices of the Department of State, includ- 
ing the Bureau of Human Rights and Hu- 
manitarian Affairs. 

BACKGROUND 

^The present bill, S. 1940, was originally in- 
troduced as S. 1639 on September 18, 1981. 
by Senator Thurmond. On December 11, 
1981, Senator Thurmond introduced a clean 
bill, S. 1940, to incorporate changes that 
had been suggested during the course of the 
Judiciary Committee’s consideration of the 
original bill. The changes of specific interest 
to the Committee on Foreign Relations 
were twofold, as the Report of the Commit- 
tee on the Judiciary notes: 

"First, S. 1940, as introduced made it man- 
datory— rather than discretionary— for the 
Secretary of State to deny extradition when 
he is persuaded that the requesting State is 
seeking the person's extradition "for a polit- 
ical offense or an offense of a political char- 
acter, or for the purpose of prosecuting or 
punishing the person for his political opin- 
ions." Second, as introduced, S. 1940 made it 
explicit In the statute that this determina- 
tion would not be subject to judicial review, 
(Senate Report No. 97-331, p. 3)" 

On February 3, 1982, Senator Percy wrote 
to Senator Thurmond and requested that S. 
1940 be referred sequentially to the Com- 
mittee on Foreign Relations for a reason- 
able period of time. The request for sequen- 
tial referral was based In large part on the 
Committee’s interest in those aspects of S. 
1940 concerning the "political offense ex- 
ception”-“a steuidard provision in U.S. bi- 
lateral extradition treaties. The request for 
sequential referral was also prompted by 
the longstanding interest of the Committee 
in matters concerning international extradi- 
tion stemming from the Committee's pri- 
mary jurisdiction over all treaties, including 
those relating to extradition. For example, 
during the first session of the 97th Con- 
gress, the Committee on Foreign Relations 
considered and favorably reported two ex- 
tradition treaties: a U.S.-Coiombian agree- 
ment and a U.S.-Netherlands agreement. 
Six extradition treaties were approved by 
the Committee during the 96th Congress. 

On April 15, the Committee on the Judici- 
ary reported S. 1940 with Committee 


amendments. Specifically of interest to the 
Committee on Foreign Relations, the Judici- 
ary Committee amended section 3196(a) of 
S. 1940 to provide that the Secretary of 
State's authority to determine application 
of the political offense exception would be 
subject to judicial review and be upheld by 
the reviewing court If it is supported by 
susbtantial evidence. 

COMMITTEE ACTION 

S. 1940, as reported by the Committee on 
the Judiciary, was referred to the Commit- 
tee on Foreign Relations on April 19. 

Following referral, majority and minority 
staff of the Committee jointly reviewed the 
record from the three days of hearings held 
In the House and Senate on revision in the 
extradition law. Staff also consulted with 
and reviewed the comments of representa- 
tives of the Departments of Justice and 
State, the staffs of the House and Senate 
Judiciary Committees, a panel of experts as- 
sembled by the American Society of Inter- 
national Law, representatives from the 
American Civil Liberties Union, practicing 
attorneys, and scholars concerning S. 1940 
and the political offense exception. 

At its business meeting on May 19. the 
Committee met to consider its proposed 
amendments to S. 1940, as reported by the 
Committee on the Ju<iiciary on April 15. 
llie proposed amendments concerned the 
political offense exception and related pro- 
visions as set forth in S. 1940. Following dis- 
cussion of S. 1940, the Committee by voice 
vote with a quorum present unanimously 
approved the proposed amendments de- 
scribed in this Report. 

<X)MMITTEE COMMENTS 

The political offense exception Is a stand- 
ard provision in U.S, extradition treaties 
and in its usual form provides that there 
shall be no extradition for crimes of a politi- 
cal nature. Political offenses are generally 
divided into two classes— “pure" political of- 
fenses and "relative" political offenses. Pure 
political offenses include treason, sedition, 
and espionage: crimes of political dissent 
that can only be committed against the 
state. Relative political offenses Involve 
common crimes that are linked to political 
motivation or circumstances. Under one 
commonly-used standard, extradition for 
such offenses has been barred when the 
state from which extradition is sought de- 
termines that the political content of the 
act outweighs the harm that may have been 
done In committing the offense. This atti- 
tude, according to a leading expert, resulted 
from the "growth and evolution of political 
institutions towards the liberal state 
(which) together with the rise of Individual- 
ism sparked the concern for the political of- 
fender. especially where he had escaped 
from a nation with more ‘benighted’ views 
of government.” * 

Another expert has characterized the ex- 
ception in the following terms: 

"The political offense exception is the em- 
bodiment of the notion that political dis- 
senters or rebels ought not be turned over 
for trial and punishment to the very govern- 
ment which they have opposed. This con- 
cept is now well accepted in customary in- 
ternational law ... It Is in keeping with the 
very purpose of the political offense excep- 
tion that its definition be a flexible one, 
which may encompass and protect a broad 
range of legitimate political di.ssent. A broad 
definition need not be a mechanistic or all- 
inclusive one. The word ‘political’ may have 


‘ Epps, Valerie, “The Validity of the Political Of 
fender Exception In Anglo-American Jurispru- 
dence." Harvard International Law Journal, 
Winter 1979. pp. 69-88. 
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different meanings in different contexts, 
and the United States Is wider no legal or 
taoral obligation to shelter a fugitive from 
extradition simply because he claims a polit- 
ical motive lor his crime. (Professor Steveiv 
Lubet testifying before the House Commit- 
tee on the Judiciary* Subcommittee on 
Crime. February a. 

While the assertion of a '*pure'’ political 
offense is seldom at issue in extradition pro- 
ceedings. claims of ‘"relative” political of- 
fenses have been litigated in a munher of 
extradition cases and have generated consid- 
erable academic debate about Its present 
day utility. During the past decade. parUcu- 
lar concern has been raised over the use of 
the exception to bar extradition for acts of 
international terrorism which ostensibly are 
asmciated with political activity or protest. 
For example, in twio recent cases, by con- 
vincing the courts to invoke the political of- 
fense exception, members of the Provisional 
Irish Republican Army (PIRAJ successfully 
Insisted extradition to the United Kingdom 
for violent crimes that they were alleged to 
have committed against a British soldier 
and government property. ^ However, in an- 
other case involving a PLO member, Zyad 
Abu Eain, who was sought by the Israeli 
government for his participation In a bomb- 
ing randomly directed at civilians in a mar- 
ketplace in the country, the court refused to 
apply the political offense exception. « Sub- 
sequently. Abu Eain was extradited to Israel 
to stand trial. 

The PIRA cases and the case of Abu Eain 
have raised serious questions about the abil- 
ity of the courts to interpret consist^tly 
the political offense exception. Both the 
Carter and Reagan Administrations have 
argued that because of loose and inconsist- 
ent application of the exception, the United 
States may be viewed by international ter- 
rorists as a potential safehaven where their 
crimes may go unpmiished if presented in 
the guise of justifiable political actions. 
Consequently, both Administrations have 
urged successively that clear guidelines be 
estaUl^ed to guide the determination of 
political offense exceptions. It has also been 
suggested, as reflected in the version of S. 
IWO reported by the Judiciary Committee 
that the courts are Ql-equipp^ to decide 
issues that tom so heavily on questions of 
n.S. foreign policy and tlmt. consequently, 
the Secretary of State Should be vested with 
the sole authority to determine the applica- 
tion of the exception subject to limited judi- 
cial review. 

« • • « * 


SacTioar-BY-SEcnoM Analyses or Those 
P aovisioNs OF S. 2S40 AS Reported by the 
Committee on the Jcdiciaxy, Proposed to 
SE Amended by the Committee on Foreign 
Relations 

The major provisioii of S. 1940. as report- 
ed by the Committee on the Judiexary. and 
their comparison to present federal law are 
set forth in Senate Report No. d7-S31. The 
Report of the Oaramlttee on Foreign Rela- 
tions relates solely to a discussion and anal- 
yses of the amendments set forth above as 
reported on May 19 by the Committee on 
Foreign Rations. 

Section 3194(a). as reported by the Com- 
mittee on the Judiciary, provides that the 
courts do not have Jurisdiction to determine 


< Professor Steven Lubet testifying before the 
House Committee on the Judiciary, Sutxaenmittee 
<m Crime, February 3. 19a2. 

» United States v. Mackin-BO C.R. Misc. 1 (S.D. 
N.T- 1981) Govt Appeal Dismissed iDith Opinion, 
/Vom.— PM— 1981, 

• Zyad Eain v. WWces, «41 F.3d 504 (7th Cir. 
1981). 


Whether extradition is sought for a political 
offense or because of a person's political 
belief. In tom. the authority to make suc^ 
determinations Is vested in the Secretary of 
Stete pursasnt to Section 319d(a)(3). 

According to the Report of the Judiciary 
Qranmittee: 

"Sectiem 3196 CaX3) 9 >ecifies that the Seo- 
letary of State must decline to order surren- 
der of a person 11. after taking into account 
certain statutory inlnciples generally elimi- 
nating specified types of crimes from the 
political offense exception (e.g., crimes of 
violence and drug traffioking). he is per- 
suaded that the person's extimdiUon is 
sought for one of these reasons. The provi- 
siooB taken together provide that the Secre- 
tary of State shall have jurisdiction to 
decide the iq»plicabllity of the “political of- 
fense*’ exception ,to extradition contained in 
most extradition treaties, such decision to 
be consistent with the statutory guidelines 
and reviewable in the United States courts 
of appeal based on a substantial evidence 
standard. (Report No. 97-331. p. 14).** 

The Committee on Foreign Relations pro- 
poses amending section 3194(a). as reported 
by the Committee on the Judiciary, to 
permit the appropriate courts to make find- 
ings concerning the application of the politi- 
cal offense exception. While it can be 
argued that the Secretary of State Is gener- 
ally better able than the courts to assess the 
circumstances justifying a political offense 
exception, the Committee favors the reten- 
tion of some role for the jwlictal process. 
MoVt countries with whom the U.S. has ex- 
tradition agreements permit the courts to 
make such determinations. Moreover, 
American couris have reviewed political of- 
fense questions for nearly one hundred 
years. Preserving limited coort jurisdiction 
to interpret the exception pursuant to leg^- 
lative guidelines would continue this well-es- 
tablished tradition. It would also provide a 
check against an executive authority that 
could, depending upon the political sensi- 
tivities involved In a given case, result In in- 
consistent and unsound application of the 
political offense exception. 

However, while the Committee on Foreign 
Relations has concluded that the courts 
should retain some jurisdiction over politi- 
cai offense cases, it is also very clear that in 
order to effect more consistent application 
of the exception, the courts must be given 
clearer guidelines with respect to certain 
classes of behavior that should never be 
considered political offense and others 
which should only be considered political of- 
fenses in extraordinary circumstances. This 
proposed guidance is set forth in section 
3194 (e)(1) and (eK2> as reported by the 
Committee on F ore ig n Relations and closely 
reseotoles the guidelines proposed for the 
Secretary of State by the Jucheiary Commit- 
tee in section 3196(aX3> as reported by that 
Ck>nmiittee. 

The Committee on Foreign Relations has 
proposed its amendments to section 3194 of 
S. 1940 based on the belief that it is inap- 
promiate to apply the political offense ex- 
ception to coquet that tbe International 
community has taken formal steps to pro- 
hibit and pimish. Drawti^ on this standard, 
the Committee has concluded that the polit- 
ical offense exception should not be consid- 
ered by the court when to apply it would 
have the effect of protecting behavior that 
is specifically outlawed internationally. In- 
cluded in this category would be offenses 
within the scope of either the Hague Con- 
vention on Seizure of Aircraft; the Montreal 
Convention on the Suppression of Unlawful 
Acts Against the Safety of Civil Aviation; 
the Convention on the I%ysical Protection 
of Nuclear Materials; the Inteniational Con- 
vention Against the Taking of Hostages; the 
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Omvention on the Punishment of Crimes 
Against Internationally Protected Persons. 
Including Db>lomatie Agento; other multi- 
lateral treaties obligating the U,a. to either 
extradite w prosecute petaons whose of- 
fenses are contezto>latod by the mplicable 
treaty; and the manufacture, sale, or distri- 
bution of narcotics. The proposed amend- 
ment creating section 3194(eXl) establishes 
an absolute prohibition against the courts 
considering such acts to be political of- 
fenses. The intended effect of this prohibi- 
thsi is to deter intenmtional terrorists and 
other crimimals from using the United 
States as a safehaven from prosecution for 
crimes they claim to be political but whose 
characteristics violate overriding interna- 
tional legal standards. 

While the Committee recogniees that cur- 
rent case law continues to apply to offenses 
not specified in section 3194 (eKl) or (c)(2). 
it believes that a different standard should 
apply to those offenses involving the use of 
firearms or explosives, or other behavior in- 
volving the use of force or violence as set 
forth in section 3194(2). In such cases, ex- 
traordinary circumstances must be demon- 
strated by the person resisting extradition 
in order for the appropriate court to find 
that a political offense has been committed. 
This standard is consistent with the guide- 
lines already set forth in S. 1940 and allows 
for the poliUcal offense exception to be ap- 
plied potentially in that very narrow class of 
cases where an otherwise common crime 
may be transformed by the political content 
in which it is committed. 

The Committee intends that the burden 
of the person resisting extradition in dem- 
onstrating such extraordinary circum- 
^ances should be a considerable one. While 
current case law may provide useful guid- 
ance it is not Intended, for example, that 
the mere existence of a rebellion, civil war, 
riot or other disturbance, during which the 
offense in question is committed, should 
result In a finding that the offense itself is 
political In nature.* Nor should it be suffi- 
cient simply to show that the motivation of 
the individual committing the act— however 
sincere or noble— was related to a political 
objective. It should not be the policy of the 
United States to encourage or condone vio- 
lent or other criminal behavior simply be- 
cause it is the view of the persons commit- 
ting such acts that they are somehow con- 
nected with a political activity or have an 
obstensible political purpose or justification. 
However, it should idso not be the policy of 
the United States to render up automatical- 
ly to foreign authorities an individual who, 
in the course of seeking to exercise legiti- 
mate civil or political rights in a non-violent 
manner, is placed in such a position that he 
has no reasonable choice except to commit 


“ Two rooent decisions In particular, the Mackin 
and McMuUen cases, applied what is generally 
called the "Castionl test”, after the 19th century 
English case of In re Cfistioni which is commonly 
understood as having estaMished a two-part test 
wh i c h must be met for a eommon crime to be re- 
garded as a relative political offense: (1) the act 
must have been committed during an uprising, in- 
volving a group of which the accused was a 
member; and (2) the act must have been “incidental 
to” the political uprising, that is. done in further- 
ance of or with the intention of assisting the upris 
taig. The court la Cajttioni justified Its decision not 
to extradite by saying that “one cannot look too 
baldly and weigh la golden scales the acts of men 
hoi in their political excitement.” Applying the 
test, the oourto In the above-mentioned cases 
denied requests by the Government of the United 
Klndom for the extradition of two members of the 
Provisional Irish RepubHcan Army who were al- 
leged to have committed violent crimes In Northern 
Ii'eiand bat which were deemed 'imUtirml offenses” 
by the U.S. courts. 
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an otherwise criminal act. For the court to 
make such a determination the test should 
be focused upon the Individual and whether 
the offense for which he Is sought was a 
consequence of the violation of his intema- 
tionallsr recognized dvll or political rights 
by the state requesting extraditlcm. Acts of 
indiscriminate or excessive violence or acts 
of deliberate brutality would presumably 
never fall within the exception. 

In short, while the occasions for recogniz- 
ing the political offense exception will nec- 
essarily be few and far between, the Com- 
mittee believes that it should continue to be 
within the authority of U.S. courts to deter- 
mine that the exception should Bwly, sub- 
ject to the procedural innovations and ex- 
clusions introduced in this legislation. 

The belief that such findings are expected 
to be rare is fuither reinforced by the 
amendment proposed by the Foreign Helap 
tlons Committee In section 3194(e) provid- 
ing that the person claiming application of 
the exception must establish by clear and 
convincing evidence that any offense for 
which such person may be subject to pros- 
ecution or punishment if extradited Is a po- 
litical offense. This necessarily includes of- 
fenses that may not be subject to the ex- 
traordinary circumstances standard estab- 
lished in section 8194(e)<2). Shifting the 
burden of the proof to the person seeking 
application of the political offense excep- 
tion reinforces the Committee's belief that 
its legitimate application should be infre- 
quent and also in accords with the guide- 
lines established in section 3194(e) (1) and 
( 2 ). 

Section 3194(g) (1) and (g) (2) restrict the 
Jurisdiction of the courts with respect to 
questions that may turn largely on the con- 
duct of U.S. foreign policy, thus falling 
within the domain of the executive branch. 
Section 3194(gKl) clearly establishes the 
sole authority of the Secretary of State to 
deny extradition if a foreign state is seeking 
the person's return for the purposes of pros- 
ecuting or punishing the person because of 
his or her political opinions, race, religion, 
or nationality and if the applicable extradi- 
tion agreement provides the Secretmr with 
the authority to deny extradition for such 
reasons. This authority would, when appli- 
cable. follow the rule of non-inquiry where- 
by the courts refrain from making findings 
on issues largely concerned with the inter- 
nal political or social circumstances in a for- 
eign state. The Secretary of State, however, 
is considered uniquely qualified to make 
such inquiries as this practice is already a 
significant aspect of his foreign policymak- 
ing responsibilities. Section 3194(g)(2) pro- 
vides the Secretary with the sole authority 
to determine if the person's extradition is 
incompatible with humanitarian consider- 
ations. such as the age or infirmity of the 
person being sought as well as the propor- 
tionality of the punishment that may be im- 
posed in relation to the crime that may 
have been committed. This authority may 
be exercised so long as the iq>plicable extra- 
dition agreement provides the Secretary 
with the authority to deny extradition for 
such reasons. Sections 3194(gKl) and (gK2) 
should in most cases provide the preferred 
basis for appropriate relief from extradition 
on grounds consistent with the traditions, 
heritage, and foreign policy principles of 
this country. Further, the Committee on 
Foreign Relations considers it desirable to 
provide for the authority established in sec- 
tions 3194(gKl) and (gK2) in any future ex- 
tradition agreements to which the United 
States may become a party. 

Section 3194(gK3) as proposed by the 
Committee on Foreign Relations requires 
the Secretary of State to consult with the 
appropriate Offices and Bureaus of the De- 


partment of State, including the Bureau of 
Human Rights and Humanitarian Affairs. 
Requiring the Secretary to consult with 
that Bureau Is intended to ensure that the 
Secretary Is fully advised on the political 
and social conditions in the foreign state at 
issue. It alsb reinforces the Committee's 
belief that determinations by the Secreti^ 
of State concerning foreign state motivation 
4n requesting extradition, as well as any de- 
terminations involving humanitarian consid- 
erations, should build upon existing princi- 
ples governing asylum requests. As such 
they should be executive determinations 
and not Judicial findings. Presently, the 
Bureau of Human Rights and Humanitarian 
Affairs advises the Secretary of State and 
the Department of Justice cm asylum issues. 
The proposed amendment is, therefore, in 
keeping with the Bureau's cuirent role in 
such matters. 

The remaining amendments proposed by 
the Committee on ForeisTi Relations and 
contained in section 3196 of S. 1940 as re- 
ported by the Committee on the Judiciary 
are technical revisions setting forth the au- 
thority of the Secretary of State in matters 
relating to international extradition in ac- 
cordance with the amendments proposed by 
the Committee on Foreign Relations in sec- 
tion 3194 supra. 

a 220 

Be it enacted by the Senate and House of 
Representatives of the United States of 
America in Congress assembled. That this 
Act may be cited as the “Extradition Act of 
1982''. 

Sec. 2. Chapter 209 of title 18, United 
States Code, is amended as follows: 

(a) Section 3181 isileleted. 

(b) Section 3182 is redesi^ated as section 
“3181." 

(c) Section 3183 is redesignated as section 
“3182" and is amended by striking out “or 
the Panama Canal Zone" In the first sen- 
tence. 

(d) 4 new section 3183 is added as follows: 
“93183. Payment of fees and costs 

“All costs or expenses incurred in any in- 
terstate rendition proceeding and appre- 
hending. securing, and transmitting a fugi- 
tive shall be paid by the demanding authori- 
ty.". 

(e) Sections 3184 through 3195 are de- 
leted. 

(f ) The chapter heading and section anal- 
ysis are amended to read as follows: 

"CHAPTER 209— INTERSTATE 
RENDITION 

“3181. Fugitives from State or Territory to 
State, District, or Territory. 
“3182. Fugitives from State, Territory or 
Possession into extraterritorial 
Jurisdiction of the United 
States. 

“3183. Payment of fees and costs.". 

Sec. 3. A new chapter 210 of title 18 of the 
United States Code is added as follows: 
“CHAPT ER 210— INTERNATIONAL 
EXTRADITION 

“Sec. 

“3191. Extradition authority In general. 
“3192. Initial procedure. 

“3193. Waiver of extradition hearing and 
consent to removal. 

“3194. Extradition hearing. 

“3195. Appeal. 

“3196. Surrender of a person to a foreign 
state. 

“3197. Receipt of a person from a foreign 
state. 

“3198. General provisions for chiq)ter. 


“9 3191. Extradition authority in general 
“The United States may extradite a 
person to a foreign state pursuant to this 
chapter only if — 

“(a) there is a treaty concerning extradi- 
tion between the United States and the for- 
eign state; and 

“(b) the foreign state requests extradition 
within the terms of the applicable treaty. 

“9 3192. Initial procedure 

“(a) In OEnzEAL.— The Attorney General 
may file a complaint charging that a person 
is extraditable. The Attorney General shall 
file the complaint in the United States dis- 
trict court— 

“(1) for the district in which the person 
may be found; or 

“(2) for the District of Columbia, if the 
Attorney General does not know where the 
person may be found 

“(b) CoMFLAmr.— The complaint shall be 
made under oath or affirmation, and shall 
specify the offense for which extradition is 
sought. The complaint— 

“(1) shall be accompanied by a copy of the 
request for extradition and by the evidence 
and documents required by the applicable 
treaty; or 

“(2) shall be accompanied by the materi- 
als specified in paragraph (D— 

“(A) shall contain— 

“(1) information sufficient to identify the 
person sought; 

“(ii) a statement of the essential facts con- 
stituting the offense that the person is be- 
lieved to have committed, or a statement 
that an arrest warrant for the person is out- 
standing in the foreign state; and 
“(iii) a description of the circumstances 
that Justify the person's arrest; or 
^'(B) shall contain such other information 
as is required by the applicable treaty; 
and shall be rapplemented before the extra- 
dition hearing by the materials specified in 
paragraph (1). 

“(c) Abrbst or Suiaioifs.— Upon receipt of 
a complaint, the court shall issue a warrant 
for the arrest of the person sought, or, if 
the Attorney General so requests, a sum- 
mons to the person tp appear at an extradi- 
tion hearing. The warrant or summons shall 
be executed in the manner prescribed by 
rule 4(d) of the Federal Rules of Criminal 
Procedure. A person arrested pursuant to 
this section shaU be taken without unneces- 
sary delay before the nearest available court 
for an extradition hearing. 

“(d) Detention or Release op Arrested 
Person.— 

“(1) The court shall order that a person 
arrested imder this section be held in offi- 
cial detention pending the extradition hear- 
ing unless the person establishes to the sat- 
isfaction of the court that special circum- 
stances require his release. 

“(2) Unless otherwise provided by the ap- 
plicable treaty, if a person is detained pur- 
suant to paragraph (1) in a proceeding in 
which the complaint is filed under subsec- 
tion (bK2), and if,. within sixty days of the 
person's airest, the court has not received— 
“(A) the evidence or documents required 
by the applicable treaty; or 
“(B) notice that the evidence or docu- 
ments have been received by the Depart- 
ment of State and will promptly be trans- 
mitted to the court; the court may order 
that the person be released from official de- 
tention pending the extradition hearing. 

“(3) If the court orders the release of the 
person pending the extradition hearing, it 
shall impose conditions of release that will 
reasonably assure the appearance of the 
person as required and the safety of any 
other person and the community. 
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*^0 3193. Waiver of eafam dition hearing and con- 
dent to removal 

‘‘(a) iHrORlClNG THE CoURT OF WaIVXR AN® 
Consent.— A person against whom a com- 
plaint is filed may waive the requirements 
of formal extradition proceedings, including 
an order of surrender, by informing ttie 
court that he consents to removal to the 
foreign state. 

“(b) Inquiry by the Court.— T he court, 
upon being informed of the person’s consent 
to removal, shall— 

‘ (1) inform the person that he has a right 
to consult with counsel and that, if he is fi- 
nancially unable to obtain counsel, counsel 
may be appointed to represent him pursu- 
ant to section 3006A; and 
“(2) address the person to determine 
whether his consent is — 

"(A) voluntary, and not the result of a 
threat or other improper inducement; and 
“(B) given with full knowledge of its con- 
sequences, including the fact that it may 
not be revoked after the court has accepted 
it. 

“(c) PiNuiNc or Consent and Order or Re- 
moval. — If the court finds that the person’s 
consent to removal is voluntary and given 
with full know'ledge of its consequences, it 
shall, unless the Attorney General notifies 
the court that the foreign state or the 
United States objects to such removal, order 
the surrender of the person to the custody 
of a duly appointed agent of the foreign 
state requesting extradition. The court shall 
order that the person be held in official de- 
tention until surrendered. 

“(d) Limitation on Detention Pending 
Removal.— A person whom the court orders 
surrendered pursuant to subsection (c) may, 
upon reasonable notice to the Secretary of 
State, petition the court for release from of- 
ficial detention if. excluding any time 
during which removal is delayed by judicial 
proceedings, the person i.s not removed from 
the United States ahthin thirty days after 
the court ordered the person’s surrender. 
The court may grant the petition unless the 
Secretary of State, thro’ugh the Aitomey 
General, shows good cause why the petition 
should not be granted. 

3194, Extradition hearing 
“(a) In General.— The court shaJl hold a 
hearing to determine v/hether the person 
agaiiLst whom a complaint is filed is extra- 
ditable as provided in subseclion (d). unless 
tlie hearing is waived pursuant to s{K*tion 
3193, The court does not have jurisdiction 
to determine— 

“(1) the merits of the charge against the 
person by the foreign state; 

"( 2 ) whether the foreign state is seeking 
ttie extradition of the person for the pur- 
pose of prosecuting or punishing the person 
for his political opinions, race, religion, or 
nationality; or 

whether the extradition of the person 
to t he foreign state seeking his return would 
be incompatible with humanitarian consid 
erations. 

The hearing shall be held as soon as practi- 
cable after the arrest of the person or issu- 
ance of the summons. 

>b) Rights of the Person Sought. -The 
court shall infonn the person of the limited 
purpose of the hearing, and shall inform 
him 1 hat- 
'd) he has the right to be represented by 
counsd and that, if he is financially unable 
to obtain counsel, counsel may be appomted 
to represent him pursuant to section 3006A; 
and 

‘(2) he may cross-examine witnes.ses W'ho 
appear against nun and may introduce evi- 
dence in his own behalf with respect to the 
mfcwlters set forth in subsection (d). 

‘ (^j Evidence.— 


*•(1) a deposition, warrant, or other docu- 
ment. or a copy thereof, is admissible as evi- 
dence in the hearing if — 

“<A) it is authenticated in accordance with 
the provisions of an applicable treaty or law 
of the United States; 

“(B) it is authenticated in accordance with 
the aiH>licable law of the foreign state, and 
such authentication may be established con- 
cli^vely by a showing that— 

“(i) a judge, magistrate, or other appropri- 
ate officer of the foreign state has signed a 
certification to that effect; and 
“(d) a diplomatic or consular officer of the 
United Sta^ who bb assigned or accredited 
to the foreign state, or a diplomatic or con- 
sular officer of the foreign state who is as- 
signed or accredited to the United States, 
has certified the signature and position of 
the judge, magistrate, cm* other officer; or 
“(C) other evidence is sufficient to enable 
the court to conclude that the document is 
authentic. 

“(2) A certificate or affidavit by an appro- 
priate official of the Department of State is 
admissible as evidence of the existence of a 
treaty or its interpretation. 

“(3) If the applicable treaty requires that 
such evidence be presented on behalf of the 
foreign state as would justify ordering a 
trial of the person if the offense has been 
committed in the United States, the require- 
ment is satisfied if the evidence establishes 
probable cause to believe that an offense 
was committed and that the person sought 
committed it. 

“(d) FiNDiNGS.-The court shall find tliat 
the person is extraditable if it finds that— 
“(1) there is probable cause to believe that 
the person arrested or summoned to appear 
is the person sought in the foreign state; 

“(2) the evidence presented is sufficient to 
support the complaint under the provisions 
of the applicable treaty; 

“(3) no defense to extradition specified in 
the applicable treaty, and within the juris- 
diction of the court, exists; and 
“(4) the act upon which the request for 
extradition is based would constitute an of 
fense punishable under the laws of— 

“(A) the United States; 

“(B) the State where the fugitive is found: 
or 

“(C) a majority of the States. 

The court may base a finding that a person 
is extradiubie upon evidence consisting, in 
w hole or in part, of hearsay or of properly 
certified documents. 

“(e) Political Offenses and Offenses of 
A PcijTiCAL Character.— The court shall not 
find the person extraditable after a hearing 
under this section if the court finds that the 
person has established by clear and convinc- 
ing evidence thkt any offense for which 
such person may be subject to prosecution 
or punishment if extradited is a political of- 
fense or an offense of a political character. 
For the purr>oses of this subsection, the 
terms “political offense” and “offense of a 
political character”- 
“(1) do not include— 

“(A) an offense within the scope of the 
Convention for the Suppression of Unlawful 
Seizure of Aircraft, signed at The Hague on 
December 16, 1970; 

“(B) an offense within the scope of the 
Convention for the Suppression of Unlawful 
Acts Against the Safety of Civil Aviation, 
signed at Montreal on September 23, 1971; 

“(C) a serious offense invciving an aitack 
against the life, physical integrity, or liberty 
of intemationaliy protected persons (as de- 
fined in section 1116 of this title), including 
diplomatic agents; 

“(D) an offense with respect to which a 
muiUlateraJ treaty obligates the UnlUxl 
States to either extradite or prosecute a 
person accused of the offense; 


“(E) an offense that consists of the manu- 
facture. importation, distribution, w sale of 
narcotics or dangerous drugs; 

“(F) an offense that consists of rape; 

“(G) an attempt or conspiracy to commit 
an offense described in subparagraphs (A) 
through (P) of this paragraph, or participa- 
tion as an accomplice of a person who com- 
mits, attempts, or conspires to commit such 
an offense. 

“(2) Except in extraordinary circum- 
stances, do not include— 

“(A) an offense that consists of homicide, 
assault wdth intent to commit serious bodily 
injury, kidnapping, the taking of a hostage, 
or a serious unlawful detention; 

“(B) an offense involving the use of a fire- 
arm (as such term is defined in section 921 
of this title) if such use endangers a person 
other than the offender; 

“(C) an attempt or conspiracy to commit 
an offense described in subparagraphs (A) 
or (B) of this paragraph, or participation as 
an accomplice of a person who commits, at- 
tempts. or conspires to commit such an of- 
fense. 

The court shall not take evidence with re- 
spect to, or otherwise consider, an issue 
under this subsection until the court deter- 
mines the person is otherwise extraditable. 
Upon motion of the Attorney General or 
the person sought to be extradited, the 
United States district court may order the 
determination of any issue under this sub- 
section by a judge of such court. 

“(f) Certification of Findings to the 
Secretary of State.— 

“(1) If the court finds that the person is 
extraditable, it shall state the reasons for its 
findings as to each charge or conviction, and 
certify its findings, together with a tran- 
script of the proceedings, to the Secretary 
of State. The court shall order that the 
person be held in official detention until 
surrendered to a duly appointed agent of 
the foreign state, or until the Secre tary of 
State declines to order the person’s surren- 
der. 

(2) If the court finds that the person is 
not extraditable, it shall state the reasons 
for its findings as to each charge ccnvic- 
tioii, and certify the findings, together with 
such report as the court considers appropri- 
ate, to the Secretary of State. The Attorney 
General ir^ay commence a new set ion for ex- 
tradition of the person only w«th the agree- 
ment of the Secretary of State. 

“§3195. Appeal 

“(a) In General.— Either party may 
appeal, to the appropriate United States 
court of appeals, the findings by the district 
court on a complaint for extradition. The 
appeal shall be taken in the manner pre- 
scribed by rules 3 and 4(b) of the PYderal 
Rules of Appellate Procedure, and shah be 
heard as soon as practicable after the filing 
of the notxe of appeal. Pending de- ormina- 
ticn of the appeal, the district coort shall 
slay ehe extradition of a person found ex 
tr'aditable. 

“(b) Detention or Release Pending 
Appeal. —I f the district court found that the 
person sought is— 

“(1) extraditable, it shall order that the 
person be held in official detention pending 
determination of the appeal, or pejiding a 
finding by the court of appeals that the 
person has established that special (*ircuru- 
stances require his release; 

“(2) not extraditable, it shall oider that 
the person be released pending det'r'rmina- 
tion of an appeal unless the court is satis- 
fied that the person is likely to flee or to en- 
danger the safety of any other person or the 
community. 
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If the court orders the release of a person 
pending determination of an appeal, it shall 
Impose conditions of release that will rea- 
sonably assure the appearance of the person 
as required and the safety of any other 
person and the community. 

**(c) SuBsxQTTXNT Rkvizw.— No couTt has 
Jurisdiction to review a finding that a 
person is extraditable unless the person has 
exhausted his remedies under subsection 
(a). If the person files a petition for habeas 
corpus or for other review, he shall specify 
whether the finding that he is extraditable 
has been upheld by a court and if so, shall 
specify the court, the date, and the nature 
of each such proceeding. A court does not 
have Jurisdiction to entertain a person's pe- 
tition for habeas corpus or for other review 
if his commitment has previously been 
upheld, unless the court finds that the 
grounds for the petition or appeal could not 
previously have been presented. 

**9 3196. Surrender of a person to a foreign state 
'*(a) Rxsponsibilzty of the Skcrxtart or 
STATx.->-If a person is found extraditable 
pursuant to section 3194, the Secretary of 
State, upon consideration of the provisions 
of the applicable treaty and this chapter— 
*'(1) may order the surrender of the 
person to the custody of a duly appointed 
agent of the foreign state requesting extra- 
dition: 

*'(2) may order such surrender of the 
person contingent on the acceptance by the 
foreign state of such conditions as the Sec- 
retary considers necessary to effectuate the 
purposes of the treaty or the Interest of Jus- 
tice; or 

» ‘‘(3) may decline to order the surrender of 

the person if the Secretary is persuaded 
that— 

“(A) the foreign state Is seeking extradi- 
tion of the person for the purpose of pros- 
ecuting or punishing the person because of 
his political opinions, race, religion, or na- 
tionality; or 

*'(B) the extradition of the person to the 
foreign state seeking his return wotild be in- 
compatible with humanitarian consider- 
ations. 

The Secretary may order the surrender of a 
person who is a national of the United 
States unless such surrender is expressly 
forbidden by the applicable treaty or by the 
laws of the United States. A decision of the 
Secretary under paragraphs (1), (2), or (3) is 
a matter solely within the discretion of the 
Secretary and is not subject to Judicial 
review: Provided, however. That in deter- 
mining the application of paragraph (3), the 
Secretary shall consult with the appropriate 
bureaus and offices of the Department of 
State, Including the Bureau of Human 
Rights and Humanitarian Affairs.”. 

”(b) Notice op Decision.— The Secretary 
of State, upon ordering a person's surrender 
or denying a request for extradition in 
whole, or in part, shall notify the person 
sought, the diplomatic repres^tative of the 
foreign state, the Attorney General, and the 
court that found the person extraditable. If 
the Secretary orders the person's surrender, 
he also shall notify the diplomatic repre- 
sentative of the foreign state of the time 
limitation on the person's detention that is 
provided by subsection (c)(2). 

“(c) Limitation on Detention Pending 
Decision or Removal.— A person who is 
found extraditable pursuant to section 3194 
may, upon reasonable notice to the Secre- 
tary of State, petition the court for release 
from official detention If, excluding any tme 
during which removal is delayed by Judicial 
proceedings— 

“(1) the Secretary does not order the per- 
son's surrender, or decline to order the per- 
son's surrender, within forty-five days after 


his receipt of the court^s findings and the 
transcript of the proceedings; or 
' “(2) the person is not removed from the 

United States within thirty days after the 
Secretary ordered the person’s surrender. 
The court may grant the petition unless the 
Secretary of State, through the Attorney 
General, shows good cause why the petition 
should not be granted. 

**98197. Receipt of a person from s foreign state 
**(a) Appointment ANb Authority of Re- 
cEiviNG Agent.— The Attorney General shall 
appoint an agent to receive, from a foreign 
state, custody of a person accused of a Fed- 
eral, State, or local offense. The agent shall 
have the authority of a United States mar- 
shal. The agent shall convey the person di- 
rectly to the Federal or State Jurisdiction 
that sought his return. 

“(b) Temporary Extradition to the 
United States.— If a foreign state delivers 
custody of a person accused of a F^eral, 
State, or local offense to an agent of the 
United States on the condition that the 
person be returned to the foreign state at 
the conclusion of criminal proceedings in 
the United States, the Bureau of Prisons 
shall hold the person in custody pending 
the conclusion of the proceedings, and shall 
then surrender the person to a duly ap- 
pointed agent of the foreign state. The 
return of the person to the foreign state is 
not subject to the requirements of this 
chapter. 

**9 1198. General provUioni for chapter 
**(a) Definitions.— A s used In this chap- 
ter- 

*X1) ‘court* means 

*XA) a United States district court estab- 
lished pursuant to section 132 of title 28, 
United States Code, the District Court of 
Guam, the District Court of the Virgin Is- 
lands, or the District Court of the Northern 
Mariana Islands, or 

**(B) a United States magistrate author- 
ized to conduct an extradition proceeding; 

**(2) ‘foreign state*, when used in other 
than a geographic sense, means the govern- 
ment of a foreign state; 

“(3) ‘foreign state’, when used in a geo- 
graphic sense, includes all territory under 
the Jurisdiction of a foreign state, including 
a oolony, dependency, and constituent part 
of the state; its air space and territorial 
waters: and vessels or aircraft res^tered in 
the state; 

“(4) ‘treaty’ includes a treaty, convention, 
or international agreement, bilateral or 
multUateral, that is in force after advice and 
consent by the Senate; and 
“(5) ‘warrant', as used with reference to a 
foreign state, means any Judicial document 
authorizing the arrest or detention of a 
peiBon accused or convicted of a crime. 

“(b) Payment of Fees and Costs.— U nless 
otherwise specified by treaty, all trmisporta- 
tiOH costs, subsistence expenses, and trans- 
lation costs incurred in connection with the 
extradition or return of a person at the re- 
quest of— 

“(1) a foreign state, shall be borne by the 
foreign state unless the Secretary of State 
directs otherwise; 

“(2) a State, shall be borne by the State; 
and 

“<3) the United States, shall be borne by 
the United States.”. 

Sec. 4. This Act shall take effect on the 
first day of the first month after enactment, 
and shall be applicable to extradition and 
rendition proceedings commenced thereaf- 
ter. 

Mr. THURMOND. I might mention 
that the Judiciary Committee Is bee- 
tling to hold hearings now on orga- 
nized crime. The first hearing is being 


held today in room 325 of the Russell 
Building. The Attorney General is the 
first witness today. The Director of 
the Federal Bureau of Investigation 
follows him. On other days, we will be 
holding hearings on organized crime. 
Some hearings wiU be held in cities 
outside of Washington in various parts 
of the country. 

As I stated in my statement a few 
moments ago, crime is rated by the 
American people as the biggest prob- 
lem in this country next to the econo- 
my. We must take remedial action in 
this Congress to guarantee the safety 
of our citizens in this Nation. 

Mr. President, I commend the var- 
ious Senators who have cosponsored 
these bills. The bills will indicate the 
names of the Senators. On some bills 
we have more cosponsors than others, 
but I am proud that they have joined 
on these bills. I hope others wiU see fit 
to Join us since we Intend to prosecute 
promptly the passage of these bills so 
that the American people can benefit 
from this legislation. 


By Mr. THURMOND: 

S. 221. A biU to temporarily suspend 
the duty on certain menthol feed- 
stocks until June 30, 1986; to the Com- 
mittee on Finance. 

suspension of duty on certain feedstocks 
Mr. THURMOND. Mr. President, 
today I am introducing a bill to tempo- 
rarily suspend the duty on certain 
menthol feedstocks until June 30, 
1986. This bill is identical to one I in- 
troduced late in the 97th Congress; 
however, there was insufficient time 
for the Senate to consider this legisla- 
tion before the end of the session. 

The feedstocks that this bill con- 
cerns are utilized by domestic manu- 
facturers to produce synthetic 
menthol. A duty is applied to these 
chemicals when they are imported to 
the United States from West Ger- 
many. Since there are no domestic in- 
dustries that produce these particular 
feedstocks, this duty does not afford 
protection to any chemical manufac- 
turer in the United States. To the con- 
trary, it imposes an unnecessary eco- 
nomic cost on the U.S. menthol indus- 
try by increasing the production costs 
for that industry. 

Mr. President, this unnecessary duty 
only compounds the problems that 
face our domestic menthol Industry. 
In 1977, when mainland China was 
granted most-favored-nation status, 
the duty on Chinese menthol fell from 
50 cents per pound to 17 cents per 
poimd. This forced our domestic 
menthol producers to compete with 
highly subsidized and cheaply pro- 
duced menthol imports. This situation 
coupled with tariffs on menthol im- 
ports imposed by countries such as 
Japan, have placed our domestic pro- 
ducers of menthol at a competitive dis- 
advantage. 

Mr. President, I realize that this leg- 
islation does not represent a complete 
solution to the numerous trade diffi- 
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98th CONGRESS Q OOA 

IST Session 

To amend chapter 209 of title 18, United States Code, relating to extradition, and 

for other purposes. 


m THE SENATE OF THE UNITED STATES 

Jantjaby 27 (legislative day, Jantjaby 25), 1983 

Mr. Thubmond introduced the following bfll; which was read twice and referred 
to the Committee on the Judiciary 


A BILL 

To amend chapter 209 of title 18, United States Code, relating 
to extradition, and for other purposes. 

1 Be it enacted by the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 

3 That this Act may be cited as the “Extradition Act of 1983”. 

4 Sec. 2. Chapter 209 of title 18, United States Code, is 

5 amended as follows: 

6 (a) Section 3181 is deleted. 

7 (b) Section 3182 is redesignated as section “3181”. 

8 (c) Section 3183 is redesignated as section “3182” and 

9 is amended hy striking out “or the Panama Canal Zone” in 
10 the first sentence. 
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1 (d) A new section 3183 is added as follows: 

2 “§ 3183. Payment of fees and costs 

3 “All costs or expenses incurred in any interstate rendi- 

4 tion proceeding and apprehending, securing, and transmitting 

5 a fugitive shall be paid by the demanding authority.”. 

6 (e) Sections 3184 through 3195 are deleted. 

7 (f) The chapter heading and section analysis are amend- 

8 ed to read as follows: 

9 “CHAPTER 209— INTERSTATE RENDITION 

*‘3181. Fugitives from State or Territory to State, District, or Territory. 

“3182. Fugitives from State, Territory or Possession into extraterritorial jurisdic- 
tion of the United States, 

“3183. Payment of fees and costs/'. 

10 Sec. 3. A new chapter 210 of title 18 of the United 

11 States Code is added as follows: 

12 “CHAPTER 210— INTERNATIONAL EXTRADITION 

“Sec. 

“3191. Extradition authority in general. 

“3192. Initial procedure. 

“3193. Waiver of extradition hearing and consent to removal. 

“3194. Extradition hearing. 

“3195. Appeal. 

“3196. Surrender of a person to a foreign state. 

“3197. Eeceipt of a person from a foreign state. 

“3198. General provisions for chapter. 

13 “§ 3191. Extradition authority in general 

14 “The United States may extradite a person to a foreign 

15 state pursuant to this chapter only if — 

16 “(a) there is a treaty concerning extradition be- 

17 tween the United States and the foreign state; and 
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1 “(b) the foreign state requests extradition within 

2 the terms of the applicable treaty. 

3 “§ 3192. Initial procedure 

4 “(a) In Genebal. — The Attorney General may file a 

5 complaint charging that a person is extraditable. The Attor- 

6 ney General shall file the complaint in the United States dis- 

7 trict court — 

8 “(1) for the district in which the person may be 

9 foimd; or 

10 “(2) for the District of Columbia, if the Attorney 

11 General does not know where the person may be 

12 found. 

13 “(b) Complaint. — The complaint shall be made under 

14 oath or affirmation, and shall specify the offense for which 

15 extradition is sought. The complaint — 

16 “(1) shall be accompanied by a copy of the re- 

17 quest for extradition and by the evidence and docu- 

18 ments required by the applicable treaty; or 

19 “(2) if not accompanied by the materials specified 

20 in paragraph (1) — 

21 “(A) shall contain — 

22 “(i) information sufficient to identify the 

23 person sought; 

24 “(ii) a statement of the essential facts 

25 constituting the offense that the person is be- 
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lieved to have committed, or a statement 
that an arrest warrant for the person is out- 
standing in the foreign state; and 

“(iii) a description of the circumstances 
that justify the person’s arrest; or 
“(B) shall contain such other information as 
is required by the applicable treaty; 
and shall be supplemented before the extradition hear- 
ing by the materials specified in paragraph (1). 

“(c) Aebest OB Summons. — Upon receipt of a com- 
plaint, the court shall issue a warrant for the arrest of the 
person sought, or, if the Attorney General so requests, a 
summons to the person to appear at an extradition hearing. 
The warrant or sununons shall be executed in the manner 
prescribed by rule 4(d) of the Federal Rules of Criminal Pro- 
cedure. A person arrested pursuant to this section shall be 
taken without unnecessary delay before the nearest available 
court for an extradition hearing. 

“(d) Detention ob Release of Abbested 
Pebson. — 

“(1) The court shall order that a person arrested 
under this section be held in official detention pending 
the extradition hearing unless the person establishes to 
the satisfaction of the court that special circumstances 
require his release. 

S 220 IS 
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1 “(2) Unless otherwise provided by the applicable 

2 treaty, if a person is detained pursuant to paragraph 

3 (1) in a proceeding in which the complaint is filed 

4 under subsection (b)(2), and if, within sixty days of the 

5 person’s arrest, the court has not received — 

6 “(A) the evidence or documents required by 

7 the applicable treaty; or 

8 “(B) notice that the evidence or documents 

9 have been received by the Department of State 

10 and will promptly be transmitted to the court; 

11 the court may order that the person be released from 

12 official detention pending the extradition hearing. 

13 “(3) If the court orders the release of the person 

14 pending the extradition hearing, it shall impose condi- 

15 tions of release that will reasonably assure the appear- 

16 ance of the person as required and the safety of any 

17 other person and the community. 

18 “§3193. Waiver of extradition hearing and consent to 

19 removal 

20 “(a) Infoeming the Couet op Waivee and Con- 

21 SENT. — A person against whom a complaint is filed may 

22 waive the requirements of formal extradition proceedings, in- 

23 eluding an order of surrender, by informing the court that he 

24 consents to removal to the foreign state. 
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1 “(b) Inquiey by the Couet, — The court, upon being 

2 informed of the person’s consent to removal, shall — 

3 “(1) inform the person that he has a right to con- 

4 suit with counsel and that, if he is financially unable to 

5 obtain counsel, counsel may be appointed to represent 

6 him pursuant to section 3006A; and 

7 “(2) address the person to determine whether his 

8 consent is — 

9 “(A) voluntary, and not the result of a threat 

10 or other improper inducement; and 

11 “(B) given with full knowledge of its conse- 

12 quences, including the fact that it may not be re- 

13 voked after the court has accepted it. 

14 “(c) Finding of Consent and Oedee of Re- 

15 MOVAL. — If the court finds that the person’s consent to re- 

16 moval is voluntary and given with full knowledge of its con- 

17 sequences, it shall, unless the Attorney General notifies the 

18 court that the foreign state or the United States objects to 

19 such removal, order the surrender of the person to the cus- 

20 tody of a duly appointed agent of the foreign state requesting 

21 extradition. The court shall order that the person be held in 

22 official detention until surrendered. 

23 “(d) Limitation on Detention Pending Remov- 

24 AL. — A person whom the court orders surrendered pursuant 

25 to subsection (c) may, upon reasonable notice to the Secre- 
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1 tary of State, petition the court for release from official de- 

2 tention if, excluding any time during which removal is 

3 delayed by judicial proceedings, the person is not removed 

4 from the United States within thirty days after the court or- 

5 dered the person’s surrender. The court may grant the peti- 

6 tion unless the Secretary of State, through the Attorney 

7 General, shows good cause why the petition should not be 

8 granted. 

9 “§ 3194. Extradition hearing 

10 “(a) In Geneeal. — The court shall hold a hearing to 

11 determine whether the person against whom a complaint is 

12 filed is extraditable as provided in subsection (d), unless the 

13 hearing is waived pursuant to section 3193. The court does 

14 not have jurisdiction to determine — 

15 “(1) the merits of the charge against the person 

16 by the foreign state; 

17 “(2) whether the foreign state is seeking the ex- 

18 tradition of the person for the purpose of prosecuting 

19 or punishing the person for his political opinions, race, 

20 religion, or nationality; or 

21 “(3) whether the extradition of the person to the 

22 foreign state seeking his return would be incompatible 

23 with humanitarian considerations. 

24 The hearing shall be held as soon as practicable after the 

25 arrest of the person or issuance of the summons. 
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“(b) Eights of the Peeson Sought, — The court 
shall inform the person of the limited purpose of the hearing, 
and shall inform him that — 

“(1) he has the right to be represented by counsel 
and that, if he is financially unable to obtain counsel, 
counsel may be appointed to represent him pursuant to 
section 3006A; and 

“(2) he may cross-examine witnesses who appear 
against him and may introduce evidence in his own 
behalf with respect to the matters set forth in subsec- 
tion (d). 

“(c) Evidence. — 

“(1) A deposition, warrant, or other document, or 
a copy thereof, is admissible as evidence in the hearing 
if— 

“(A) it is authenticated in accordance with 
the provisions of an applicable treaty or law of 
the United States; 

“(B) it is authenticated in accordance with 
the applicable law of the foreign state, and such 
authentication may he established conclusively by 
a showing that — 

“(i) a judge, magistrate, or other appro- 
priate officer of the foreign state has signed a 
certification to that effect; and 
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1 “(ii) a diplomatic or consular officer of 

2 the United States who is assigned or accred- 

3 ited to the foreign state, or a diplomatic or 

4 consular officer of the foreign state who is 

5 assigned or accredited to the United States, 

6 has certified the signature and position of the 

7 judge, magistrate, or other officer; or 

8 “(C) other evidence is sufficient to enable the 

9 court to conclude that the document is authentic. 

10 “(2) A certificate or affidavit by an appropriate of- 

11 ficial of the Department of State is admissible as evi- 

12 dence of the existence of a treaty or its interpretation. 

13 “(3) If the applicable treaty requires that such 

14 evidence be presented on behalf of the foreign state as 

15 would justify ordering a trial of the person if the of- 

16 fense had been committed in the United States, the 

17 requirement is satisfied if the evidence establishes prob- 

18 able cause to believe that an offense was committed 

19 and that the person sought committed it. 

20 “(d) Findings. — The court shall find that the person is 

21 extraditable if it finds that — 

22 “(1) there is probable cause to believe that the 

23 person arrested or summoned to appear is the person 

24 sought in the foreign state; 
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1 “(2) the evidence presented is sufficient to support 

2 the complaint under the provisions of the applicable 

3 treaty; 

4 “(3) no defense to extradition specified in the ap- 

5 plicable treaty, and within the jurisdiction of the court, 

6 exists; and 

7 “(4) the act upon which the request for extradi- 

8 tion is based would constitute an offense punishable 

9 under the laws of — 

10 “(A) the United States; 

11 “(B) the State where the fugitive is found; or 

12 “(C) a majority of the States. 

13 The court may base a finding that a person is extradit- 

14 able upon evidence consisting, in whole or in part, of 

15 hearsay or of properly certified documents. 

16 “(e) Political Offenses and Offenses of a Po- 

17 LiTiCAL Chaeacteb. — The court shall not find the person 

18 extraditable after a hearing under this section if the court 

19 finds that the person has established by clear and convincing 

20 evidence that any offense for which such person may be sub- 

21 ject to prosecution or punishment if extradited is a political 

22 offense or an offense of a political character. For the purposes 

23 of this subsection, the terms ‘political offense’ and ‘offense of 

24 a political character’ — 

25 “(1) do not include — 
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“(A) an offense within the scope of the Con- 
vention for the Suppression of Unlawful Seizure 
of Aircraft, signed at The Hague on December 
16, 1970; 

“(B) an offense within the scope of the Con- 
vention for the Suppression of Unlawful Acts 
Against the Safety of Civil Aviation, signed at 
Montreal on September 23, 1971; 

“(C) a serious offense involving an attack 
against the life, physical integrity, or liberty of in- 
ternationally protected persons (as defined in sec- 
tion 1116 of this title), including diplomatic 
agents; 

“(D) an offense with respect to which a mul- 
tilateral treaty obligates the United States to 
either extradite or prosecute a person accused of 
the offense; 

“(E) an offense that consists of the manufac- 
ture, importation, distribution, or sale of narcotics 
or dangerous drugs; 

“(F) an offense that consists of rape; 

“(G) an attempt or conspiracy to commit an 
offense described in subparagraphs (A) through (F) 
of this paragraph, or participation as an accom- 
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1 plice of a person who commits, attempts, or con- 

2 spires to commit such an offense. 

3 “(2) Except in extraordinary circumstances, do 

4 not include — 

5 “(A) an offense that consists of homicide, as- 

6 sault with intent to conunit serious bodily injury, 

7 kidnaping, the taking of a hostage, or a serious 

8 unlawful detention; 

9 “(B) an offense involving the use of a firearm 

10 (as such term is defined in section 921 of this 

11 title) if such use endangers a person other than 

12 the offender; 

13 “(C) an attempt or conspiracy to commit an 

14 offense described in subparagraphs (A) or (B) of 

15 this paragraph, or participation as an accomplice 

16 of a person who commits, attempts, or conspires 

17 to commit such an offense. 

18 The court shall not take evidence with respect to, or other- 

19 wise consider, an issue under this subsection until the court 

20 determines the person is otherwise extraditable. Upon motion 

21 of the Attorney General or the person sought to be extra- 

22 dited, the United States district court may order the determi- 

23 nation of any issue under this subsection by a judge of such 

24 court. 
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1 “(f) Ceetification of Findings to the Secbetaby 

2 OF State. — 

3 “(1) If the court finds that the person is extradit- 

4 able, it shall state the reasons for its findings as to 

5 each charge or conviction, and certify its findings, to- 

6 gether with a transcript of the proceedings, to the Sec- 

7 retary of State. The court shall order that the person 

8 be held in official detention until surrendered to a duly 

9 appointed agent of the foreign state, or until the Secre- 

10 tary of State declines to order the person’s surrender. 

11 “(2) If the court finds that the person is not ex- 

12 traditable, it shall state the reasons for its findings as 

13 to each charge or conviction, and certify the finding s, 

14 together with such report as the court considers appro- 

15 priate, to the Secretary of State. The Attorney Gen- 

16 eral may commence a new action for extradition of the 

17 person only with the agreement of the Secretary of 

18 State. 

19 “§ 3195. Appeal 

20 “(a) In Geneeal. — Either party may appeal, to the 

21 appropriate United States court of appeals, the findings by 

22 the district court on a complaint for extradition. The appeal 

23 shall be taken in the manner prescribed by rules 3 and 4(b) of 

24 the Federal Rules of Appellate Procedure, and shall be heard 

25 as soon as practicable after the filing of the notice of appeal. 
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1 Pending determination of the appeal, the district court shall 

2 stay the extradition of a person found extraditable. 

3 “(b) Detention oe Eelease Pending Appeal. — If 

4 the district court found that the person sought is — 

5 “(1) extraditable, it shall order that the person be 

6 held in official detention pending determination of the 

7 appeal, or pending a finding by the court of appeals 

8 that the person has established that special circum- 

9 stances require his release; 

10 “(2) not extraditable, it shall order that the person 

11 be released pending determination of an appeal unless 

12 the court is satisfied that the person is likely to flee or 

13 to endanger the safety of any other person or the 

14 community. 

15 If the court orders the release of a person pending determina- 

16 tion of an appeal, it shall impose conditions of release that 

17 will reasonably assure the appearance of the person as 

18 required and the safety of any other person and the commu- 

19 nity. 

20 “(c) Subsequent Eeview. — No court has jurisdiction 

21 to review a finding that a person is extraditable unless the 

22 person has exhausted his remedies under subsection (a). If 

23 the person files a petition for habeas corpus or for other 

24 review, he shall specify whether the finding that he is extra- 

25 ditable has been upheld by a court, and, if so, shall specify 
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1 the court, the date, and the nature of each such proceeding. 

2 A court does not have jurisdiction to entertain a person’s 

3 petition for habeas corpus or for other review if his conunit- 

4 ment has previously been upheld, unless the court finds that 

5 the grounds for the petition or appeal could not previously 

6 have been presented. 

7 **§ 3196. Surrender of a person to a foreign state 

8 “(a) Responsibility op the Seceetaey op 

9 State. — If a person is found extraditable pursuant to sec- 

10 tion 3194, the Secretary of State, upon consideration of the 

11 provisions of the applicable treaty and this chapter — 

12 “(1) may order the surrender of the person to the 

13 custody of a duly appointed agent of the foreign state 

14 requesting extradition; 

15 “(2) may order such surrender of the person con- 

16 tingent on the acceptance by the foreign state of such 

17 conditions as the Secretary considers necessary to 

18 effectuate the purposes of the treaty or the interest of 

19 justice; or 

20 “(3) may decline to order the surrender of the 

21 person if the Secretary is persuaded that — 

22 “(A) the foreign state is seeking extradition 

23 of the person for the purpose of prosecuting or 

24 punishing the person because of his political opin- 

25 ions, race, religion, or nationality; or 
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1 “(B) the extradition of the person to the for- 

2 eign state seeking his return would be incompati- 

3 hie with humanitarian considerations. 

4 The Secretary may order the surrender of a person who is a 

5 national of the United States unless such surrender is 

6 expressly forbidden by the applicable treaty or by the laws of 

7 the United States. A decision of the Secretary under para- 

8 graph (1), (2), or (3) is a matter solely within the discretion of 

9 the Secretary and is not subject to judicial review; Provided, 

10 however, That in determining the application of paragraph 

11 (3), the Secretary shall consult with the appropriate bureaus 

12 and offices of the Department of State, including the Bureau 

13 of Human Rights and Humanitarian Affairs.”. 

14 “(b) Notice of Decision. — The Secretary of State, 

15 upon ordering a person’s surrender or denying a request for 

16 extradition in whole, or in part, shall notify the person 

17 sought, the diplomatic representative of the foreign state, the 

18 Attorney General, and the court that found the person extra- 

19 ditable. If the Secretary orders the person’s surrender, he 

20 also shall notify the diplomatic representative of the foreign 

21 state of the time limitation on the person’s detention that is 

22 provided by subsection (c)(2). 

23 “(c) Limitation on Detention Pending Decision 

24 OE Removal. — A person who is found extraditable pursuant 

25 to section 3194 may, upon reasonable notice to the Secretary 
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1 of State, petition the court for release from official detention 

2 if, excluding any time during which removal is delayed by 

3 judicial proceedings — 

4 “(1) the Secretary does not order the person's 

5 surrender, or decline to order the person’s surrender, 

6 within forty-five days after his receipt of the court’s 

7 findings and the transcript of the proceedings; or 

8 “(2) the person is not removed from the United 

9 States within thirty days after the Secretary ordered 

10 the person’s surrender, 

11 The court may grant the petition unless the Secretary of 

12 State, through the Attorney General, shows good cause why 

13 the petition should not be granted. 

14 “§ 3197. Receipt of a person from a foreign state 

15 “(a) Appointment and Authoeity of Receiving 

16 Agent. — The Attorney General shall appoint an agent to 

17 receive, from a foreign state, custody of a person accused of a 

18 Federal, State, or local offense. The agent shall have the 

19 authority of a United States marshal. The agent shall convey 

20 the person directly to the Federal or State jurisdiction that 

21 sought his return. 

22 “(b) Tempoeaey Exteadition to the United 

23 States. — If a foreign state delivers custody of a person 

24 accused of a Federal, State, or local offense to an agent of 

25 the United States on the condition that the person be re- 
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1 turned to the foreign state at the conclusion of criminal pro- 

2 ceedings in the United States, the Bureau of Prisons shall 

3 hold the person in custody pending the conclusion of the pro- 

4 ceedings, and shall then surrender the person to a duly ap- 

5 pointed agent of the foreign state. The return of the person to 

6 the foreign state is not subject to the requirements of this 

7 chapter. 

8 “§ 3198. General provisions for chapter 

9 “(a) Definitions. — As used in this chapter — 

10 “(1) ‘court’ means 

11 “(A) a United States district court estab- 

12 lished pursuant to section 132 of title 28, United 

13 States Code, the District Court of Guam, the Dis- 

14 trict Court of the Virgin Islands, or the District 

15 Court of the Northern Mariana Islands; or 

16 “(B) a United States magistrate authorized 

17 to conduct an extradition proceeding; 

18 “(2) ‘foreign state’, when used in other than a 

19 geographic sense, means the government of a foreign 

20 state; 

21 “(3) ‘foreign state’, when used in a geographic 

22 sense, includes all territory under the jurisdiction of a 

23 foreign state, including a colony, dependency, and con- 

24 stituent part of the state; its air space and territorial 

25 waters; and vessels or aircraft registered in the state; 
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1 “(4) ‘treaty’ includes a treaty, convention, or 

2 international agreement, bilateral or multilateral, that 

3 is in force after advice and consent by the Senate; and 

4 “(5) ‘warrant’, as used with reference to a foreign 

5 state, means any judicial document authorizing the 

6 arrest or detention of a person accused or convicted of 

7 a crime. 

8 “(b) Payment of Fees and Costs. — Unless other- 

9 wise specified by treaty, all transportation costs, subsistence 

10 expenses, and translation costs incurred in connection with 

11 the extradition or return of a person at the request of — 

12 “(1) a foreign state, shall be borne by the foreign 

13 state unless the Secretary of State directs otherwise; 

14 “(2) a State, shall be borne by the State; and 

15 “(3) the United States, shall be borne by the 

16 United States.”. 

17 Sec. 4. This Act shall take effect on the first day of the 

18 first month after enactment, and shall be applicable to extra- 

19 dition and rendition proceedings commenced thereafter. 

O 
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dally by organized crime, is the so- 
called acsQivfor-prollt schemes. Last 
Congress, in response to the prdblema 
with arson fraud brought to light in 
previous hearings by the Soiate Judi- 
ciary Subcommittee on Crkninal Jus- 
tice, I introduced a bill— S. ISOT. 97th 
Congress. 1st session— to provide Fed- 
eral crimhMd penalties lor ttiemore se- 
rious frauds of this type. I am today 
introducing the same measiure to pro- 
vide a vehicle to again focus our atten- 
tion on one awroach to help deal with 
the problem. 

Mr. President, this legislatioii would 
make it a Federal crime punlibabie by 
a fine of $290,000 or imprtoonment for 
not more than 10 s^ars, or both, to 
engage in conduct in furtherance of a 
fraudulent sdieme that affects Inter- 
state commerce and Involves the ob- 
taining of insurance proceeds of 
$100,000 or more by arsmu This would 
supplement the provislcms of the Anti- 
Arson Act enacted last Oongreso- 
Public Law 97-298— that added the 
crime of arson in the FBI major crime 
reports and provided a more flexible 
standard for application of current ex- 
Dlosive statutes. > 

Bvety reasonable weajTon acaiost 
arson should be made available to the 
law enforcement oommuidty. As I 
noted laiA Crnigress. arson la a unique 
crime. It generaUr ooeuia wttli no eye- 
witnesses. Evidence of the crime to dif- 
flcult to asoertste and often destroyed 
in the course of the fire, investigative 
resoiuees needed to determine the 
origin and cause of a fire are freqiient- 
ly beyond the capability of most lurto- 
dictions. Arson-for-profit cases go even 
fiurther because th^ usually Invalve 
detaOed ptonning and extensive cover- 
iq> activities. Losses from anon fraud 
are estimated at over $l.as bflUon a 
year and increasing. 

The Federal Bnrean of Investigation 
has recognized the growth of aratm 
fraud by organized crime and to devot- 
ing substantial resources to deal with 
these CTlmes. Unfortunately, the Fed- 
eral law is not adeipiate to meet the 
problem. Hopeftdiy. this bOI would 
help flU this gap. 

The bill fcAows: 

a 219 

Be it enacted b, Ike Senate anS Home of 
RepreeentmUve* of tUe Ualted State* of 
America in Oongrai* maaenMed, Tbst chap- 
ter 6 of title 19 of the tMted atstei Cede to 
aseended by adding St the end thereof a new 
section as f oUossk 

9 at. Aisoa la ssccagag a s eh e m e to dsfirand 

“(a) Whoever, having devised or Inlendins 
to devtse a l e h ea se er arUflee to defraud or 
to obtain property of another by means of a 
false er fraadulent pretense, r ep r e s ent at len, 
or promise, engages in conduct wKh intent 
to execute sn^ sdieine or arttftoe and ttie 
sateme or artUlee affects hitetstate com- 
merce and involves the obtaining ed Insur- 
ance proceeds of $100,000 or more Iqr arson 
shall be fined not mare than $290,000 or im- 
prisoned not mere ttian teq years, or both. 

"(b) As used hi this seetkm, ‘erssn' means 
the substantial dsmase of a buddhig, dvr^ 
tag , or structure by fire or explosion.”, 
p Mr. THURMOinx Mr. Presktont. 1 
I am reintroducing today a major ad- 


minlgtratlnnmippQrtad bill tO modem- 
ixe the International extraditkm proce- 
dures of the United States. This legis- 
lation has been under development for 
some 4 years luider the leadership of 
both the Beagan and Carter adaiinis- 
trations and was cansWered bg the 
Senate as 8. 1940 laat Congress. The 
purpose to to aedenoize the eoneeded 
obsolete provtoiono of cuneni law 
dealing with International eiUraditlon. 
FollovRng hearings. In the With Con- 
gress, the Seaote Cosriadttee on the 
Judiciary, on April lA IMA reported 
& 1949 <& Bept. No. SV-ttlX with sev- 
eral' amendments to the Senate with- 
out a dtoaentlng vote. The bill was 
then sequentially tefmed to the 
Senate Committee cm Foreign Rda- 
tions. On 19. 1989. the Senate 
Committee on Fmreign Relations re- 
IMMted the bill to the Senate with 
some suggestions for further tanprov- 
ing the biU. (a Kept Ha 97-478X It to 
this latter bill, a 1940 with - amend- 
ments agreeable to both Senate eom- 
rnKtees, that was passed bgr the Senate 
on August 19. 1982. The MU I am in- 
troducing todsg to the same bin that 
passed the Senate in August 1982. 
with only a few darifjdiif or organiza- 
tional 

Mr. Presldoit, the House of Repre- 
smitatives also made major strides last 
Congress In processing a consponlon 
bm— HR. 684& This messore was re- 
ported by the House Committee on 
the Judiciary (H. Kept Ho. 9T-62VX 
hut was not esnsidated due to time 
constraints oa the fiomr of the House 
in the ftaml days of the congress. 

Mr. PtesIdenW ennent extraditiem 
statutes have been <« the books for 
more than a century without signifi- 
cant change. Offtriwia rwgwnsiMe for 
admlatotering extradition matters tor 
the United States informed the com- 
ndttee in hearings that current provi- 
sions are increasinsdy inadequate to 
deal wltti modem prMdems in eontrol- 
Ung taiteanational ertne. inMmiing 
such sotons areas as batqmatlonal il- 
licit drug' trafficking and tmoitom. 

Due to a relatively smaD number of 
cases in the past, minar tneenven- 
iences from deltcimeies were a nui- 
sance, but tqimnble. Today, the 
mmdier and oenudexity of caees have 
made such defldmcles a major prob- 
lem. 

Mr. President, it to unfortunate that 
we did not conq^te action on this leg- 
islation last Congress. It is time to 
modernise UR. extradition laws to 
compoit with the reoUttes of Mtema- 
tional crkninal activity. I hope we can 
act promptly. 

A few of the highUtfits of the MU 

ar6C 

Require the Attorney General to 
s^ve as complainant to extradition 
matters, thereby rthninatlng the possi- 
biitty of a foreign government— or 
someone acting for a foreign govmi- 
ment^-instituting unjustified extradi- 
tion proceedkigs. 

Permit an arxeet warrant to be 
issued when the location of the fugi- 


tive la not known, thereby fkcilttating 
law enforcement efforts in locating in- 
ternational iugitivea. 

Permit extradition proceedinga to be 
comnoneed by means of a snmmons 
rather than an arrest warrant where 
the location of tbs Ivgttivo la known 
and Illicit la 

Set gtandards and conditiom for the 
release of the aDecod fugitife in any 
stage of the proceeding, not Just prior 
to the extradition hearing. 

Keep the **pohtical effmise’* Issue as 
a matter for the oonrtSg but define the 
tma to <dar if y and atrengttien the 
TJJSv response to International terror- 
ism. 

Permit fagttives to be tenu>orariIy 
extradited to the United States for 
trial or sentencing. 

Authorize the Attorney Oenmd to 
make all arrangements to take custody 
of fugitives found extraditable to the 
United States hf foreign countries. 

Bfr. Presldoit, I ask unanimous con- 
sent that excerpts from both the Judi- 
ciary and Fer d gn Relations Oommlt- 
tee reports on S. 1940 last Congress be 
inserted in the Rs6obd. 

The excerpts and bill follow: 
Amendments to Title 18 or the United 

States Code Rblatino to International 

Extradition 

The Committee on the Judiciary, to which 
was refmed the bill (S. 1840) to amend 
^lapter 208 of title 18 of the United States 
Code, relating to Intemstlonal extradition, 
havteg cotwidered the saaM, r eport s faror^ 
aUy thereon and recosBaoa&ds that the bill 
pass. 

to • to 8 to 

History or the Imxslatson 

Smator Thurmond introduced 6. tSS8 on 
September IS, 1881, Is modernize the statu- 
tory provisions relating to international ex- 
tradition. One day of hearings was hrtd on 
October 14, 1881, during which the Conunit- 
tee heard hrom the Departmoit of State, 
the Department of JWtUoh a distinguished 
prote sa or, and a praBUetag atlonicy. The 
reeerd was kept opep lor Baove than two and 
one-half months for other interested per^ 
sons to subBsit written statements ao^ oobs- 
ments for the record.* On December 11, 
1881, Senator Thurmond Introduced a clean 
bfll— 8. IMS— te inc or por a te several amend- 
ments suEpeeted In the bearings, as well as 
to make a nnmbcs ef d aiUyln g emend- 
ments. a IMS differs from a 1SS8 In two 
signifteant ramee|n First, a 184S as kitro- 
duced made tt mandatory— rattier than dia- 
creUoruoy— ier the aecretary of State to 
dany extraditiem when he is persuaded that 
the requesting State k eeekl^ the person's 
extradRiott 'Tor a poHttcal offense or an of- 
feneeof a potitteal character, or far the ptu> 
pace of prQeeenttng or paniskMg the person 
for hk political opfnionB". Seomid, as intro- 
dneed, a 1848 made tt explicit in the sUtute 
that this determination would not be sub- 
ject to Judicial review. 

This bm was the result of several years of 
study by the Departments of State and Jus- 
tice In cooperation with the professional 
staff of the Senate Committee on the Judi- 
ciary* It was oriolnally contemplated that 
the prknary vehl^ fee modemkiBg the 
tradition lews of tim united States wou^ 
the Federal crimiiMl code legklatiocL Siiiee 


Footnotes tt md of vepMt. 
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the subject matter* however* can be easily 
separated out as a package* Senator Thui^ 
mond elected to follow a two tra(± proce- 
dure in this instance; thus* identical provi- 
sions to this bill are also included as sub- 
chapter B of chapter 32 in the new title IS 
in the criminal code bttl (8. 1630) reported 
by the Committee on January 25* 1982. Leg^ 
Islatlon separate from the criminal code bill 
has the advantage of promoting early appU^ 
cation of this important reform to an in- 
creasing case load Involving intmiational 
fugitives from Justice. 

Statsmezit in Oenkrax. 

Chapter 209 of current title 18 of the 
United SUtes code (18 U.S.C. 3181-3195) in- 
titled ''Extradition** covers both Interstate 
rendition and international extradition 
This bill would retain chm)ter 209 for inter- 
state rendition provisions and create a new 
chapter 210 for international extradition 
laws. 

International extradition is the process by 
which a person located in one nation is ar- 
rested and turned over to another nation 
for criminal trail or punishment. The new 
chapter 210 consists of eight seeUons. Sec- 
tions 3191 through 3196 deal primarily with 
requests made to the United States by for- 
eign governments and set forth the proce- 
dure for determining whether a person lo- 
cated in this country should be delivered up 
to a foreign power. Section 3197 deals with 
the return of a fugitive extradited to the 
United States from a foreign natlcm. Section 
3198 contains definitions and a provision on 
payment of the expenses incident to extm- 
dition. The proposed chapter replaces 18 
U.S.C. 3181 and 3184^3195. Other Federal 
statutes (m extradition* which include 18 
U.S.C. 751* 752, and 1502* are not affected 
by this legislation. 

The provisions of the proposed chapter 
substantially alter the present statutory law 
for several reasons. 

First* many of the statutes on extradition 
have been In force without major alteration 
since 1882. Several have not been signifi- 
cantly changed since 1848. These antiquated 
provisions have proven increasingly inad*- 
equate In dealing with the modem problems 
in the international control of crime. 

Second, there has been a marked Increase 
in the number of extradition request re^ 
ceived and made by the United Stotee in 
recent years. Those requests have revealed 
problems in the extradttion process. More- 
over, the requests have generated a number 
of pufaiiEhed court decisions on constitution- 
al and legal issues involved in international 
extradition. The Judicial interpretation of 
the law contained In these court decisions 
fills important ga«»s in the present statutory 
law* and should be reflected in any new ex- 
tradition legislation. 

Third, the United States has concluded 
new extradiUon treaties with many foreign 
countries in the past few years. The lan- 
guage of the present law is not adequate to 
fully implement some of the provisions of 
the new treaties, and therefore impedes ful- 
fillment by the United States of its interna- 
tional obligations. 

In summary, the following significant im- 
provements in international extradition are 
accomplished by S. 1940; 

(1) Permits the United States to secure a 
warrant for the arrest of a foreign fugitive 
even though the fugitive's whereabouts in 
the United States is unknown or even if he 
is not in the United States. This warrant 
can then be entered into the FBI's NCIC 
system so that if the fugitive attempts ta 
enter the United States or is apprehended 
In the United States for other reasons* he 
can be identified and arrested immediately 
for extradition to the requesting country. 


(2) Provides a statutory procedure for 
waiver of extradition. This feature protects 
a fugitive's rights while facUiUtlng his re- 
moval to the requesting country ta 

ta which he Is wflllng to voluntarily go to 
the requesting country without a formal ex- 
tradition heai^. 

(3) Permits both a fugitive and the United 
States on behalf of the requesttag country 
to directly api>eal adverse decisions by an 
extradition court. Under present law a fugi- 
tive can only attack an adverse dedslmi 
through habw corpus. The only option 
available to the United States acting on 
behalf of a requesting country is to refile 
the extradition complaint with another 
magistrate.* 

(4) Clarifies the iqzpUcable standards for 
bail at all stages of an extradition case by 
adopting stwdards largely derived from 
Federal court cases. 

(5) Establishes clear statutory procedures 
and standards applicable to all critical 
phases of the handling and litigation of a 
foreign extradition request. 

(6) Makes the det^minatlon of whether 
the requesting country is seeking extradi- 
tion of a pmon for a "political offense" a 
matter for the Secretary of State consistent 
with statutory guidelines and subject to Ju- 
dicial review in the courts of appeal. 

(7) Limits access to United States courts ta 
connection with foreign extradition requests 
to cases initiated by the Attorney QeneraL 

(8) Permits use of a summons instead of a 
warrant of arrest ta appropriate cases. 

(9) Codified the rights of a fugitive to 
legal representation and to a speedy deter- 
mination of an extradition request. 

(10) Simplifies and rationalizes the proce- 
dures for authenticating documents for use 
ta extraditioi) proceedings. 

(11) Facilitates temporary extradition ol 
fugitives to the United States. 

Provisions of the Bnx as Reported 
section 3191— extradition authority in 

GENERAL 

1. Present Federallaw 

18 U.S.C. 3181 states that the present Fe<l- 
eral laws authorizing the extradition of per- 
sons from the United States shaU continue 
ta force only if there is a treaty ta force 
with the fcHelgn nation requesttag extradi- 
tion. 18 U.S.C. 3184 requires that an extradi- 
tion treaty be ta force before any court 
conclude that a person may lawfully be ex- 
tradited to the foreign country tavolved. In 
addiUon, 18 U.ac. 3186 by in^koitton re- 
quires that a court find that the person 
sought is extraditable before the Seseretary 
of State may order surrender to the foreign 
state. These provisknut read together* 
permit the United States to siwrcndcr a 
person to a foreign country, only ta accord- 
ance with an applicable treaty ta force be- 
tween the United States and the foreign 
country involved.* This principle has 
become a setUed aspect of United States 
practice in international extradition. 

2. Provisions of section 3191 

Section 3191 of the proposed chapter on 
extradition carries forward the basic princi- 
ple of the present law. The provisloai speci- 
fies that the United States may extradite a 
person in this countay only If there Is a 
treaty concerning extradition in force with 
the country requesting extradition, and 
only if the request falls within the terms of 
that treaty. This section refers to a treaty 
"concerning extradition" rather than an 
"extradition treatjr" because an obligation 
to extradite a particular class of offenders is 
sometimes included in tatematloiial agree- 
ments other than extradition treaties.* 
However, the limitation established by this 
SMtion applies only to the surrender of fugi- 


tives pursuant to the chapter, and does not 
apply to any other legal prooen which may 
result ta a person facing trial or punishment 
ta another country. Thus, the surrender of 
a United States servioanan to foreign au- 
thorities for trial ta aocorctance with the re- 
ciprocal criminal jurisdiction provisions of a 
Status of Forces Agreement,* or the depor- 
tation of an alien who *»ap pen s to face 
criminal charges abroad,* remain governed 
by the treaty provisions and statutes relat- 
ing to those processes, and not by this chap- 
ter. 

SECTION 319a— tNlTXAL PROCEDUXB 

This secUon sets forth the steps to be fol- 
lowed ta InsUtuttag court proceedings neces- 
sary for extradition, 
i. Present Federal law 

Extradition proceedings under 18 UJ3.(X 
3184 commence when a complaint is filed, 
under oath charging that a person has com- 
mitted* within the JurisdicUon of a foreign 
government, any of the crimes for which ex- 
tradition is provided under the treaty on ex- 
tradiUon ta force between the United States 
and that foreign government. There Is no 
requirement under present law that a 
formal diplomatic request toot extradiUon be 
Baade before the complaint is filed. 

18 U.&C. 3184 permits any Federal Judge 
or Justice* or duly authoriBed Federal magta 
trate* or any Judge of a State court of record 
of general JurisdicUon to receive complaint 
and issue warrants of arrest ta international 
extradiUon matters. In praeUee* however, 
snch cases are almost invariably filed ta the 
Federal courts. 

The present statutory scheme does not 
specify by whom a complaint may be filed in 
extradition matters. The rule developed by 
the courts appears to be that any person 
acting under the authority of the demand- 
ing government may flled a complain for ex- 
tradition.* Thus. tatemaUonal extraditiem 
cases have been InsUtuted by foreign diplo- 
matic or consular remesentattves,* foreign 
policy officers* and even mlvate citizens 
which claim to be acting on behalf of a for- 
eign government. This situaUon has re- 
quired the courts to determine, ta each case, 
whether the person filing the complaint is 
"authorized" to act on behalf of the foreign 
government.” However, ta recent year* the 
United States Department of Justice has 
become the complataant ta the overwhelm- 
ing majority of extradiUon cases. The De- 
partment of Justice takes this action either 
pursuant to provisions ta the applicable ex- 
tradition treaty requiring the government 
of the requested state to provide assistance 
to the government seeking extradition” or 
pursuant to an informal tatemi^onal agree- 
ment for reciprocal legal representaUon. 

The complaint must be filed ta a Federal 
or State cour^ in whose JurisdicUon the fu- 
gitive may be found. Unfortunately* In 
many cases the international fugiUve's loca- 
tion in the United States is unknown. 
Therefore* no complaint can be filed and no 
arrest warrant can be issued. The ability of 
Uhited States law enforcement agencies to 
locate and apprehend international fugi- 
tives is greatly hampered by the lack of an 
outstanding arrest warrant or other Judicial 
process in such cases.” 

The present statutory scheme contains no 
provision for the release of an alleged fugi- 
tive on b^ pending the extradiUon hear- 
ing.” However, the courts have claimed the 
inherent right to release an alleged fugitive 
on bail pending the extradition hearing in 
cases where "special circumstances".requlre 
such release.” The standard for release on 
bail in extradiUon cases is more demanding 
than in ordinary cases* and a clear presump- 
tion against ball is recognized.” 
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2. Provisions of section 3192 
Subsection (a) permits the Attorney Gen- 
eral to file a complaint charging that a fugi- 
tive is extraditable in the United States dis- 
trict court for the district in which the fugi- 
tive may be found. The subsection also per- 
mits a complaint to be filed in the United 
States District Couitrfor the District of Co- 
lumbia if the fugitive’s location is not 
known. Under this provision, a complaint 
could be filed, and an arrest warrant issued, 
when the whereabouts of the fugitive in the 
United States are still being ascertained, or 
when it is believed that the fugitive has not 
yet entered the United States but may be 
about to do so. The word “found” is intend- 
ed to have its usual, non-technical meaning., 
and permits extradition proceedings to be 
initiated in any district in which the fugitive 
can be physically apprehended, without 
regard to the manner in which the fugitive 
entered the district.” 

Subsection (b) prescribes the contents of a 
complaint for extradition. Since all United 
States extradition treaties specify the docu- 
ments and quantum of evidence necessary 
for surrender, paragraph (1) states that an 
extradition complaint is sufficient if it is ac- 
companied by the evidence specified in the 
treaty and a copy of the formal request for 
extradition. Paragraph (2) deals with the 
documentation necessary to support a “pro- 
visional arrest.” the process by which a fugi- 
tive from justice is arrested to prevent fur- 
ther flight while the foreign government 
seeking extradition assembles the necessary 
documents and evidence.*® Subparagraph 
(A) of paragraph (2) provides that a com- 
plaint will support an arrest under subsec- 
tion (c) if it contains information sufficient 
to identify the fugitive, explains the circum- 
stances necessitating provisional arrest.*® 
and either indicates that a warrant for the 
fugitive's arrest is outstanding in the for- 
eign state,®® or outlines the essential facts 
indicating that an extraditable crime has 
been committed and that the fugitive com- 
mitted it. Since many of the extradition 
treaties contain articles which expressly set 
out requirements for obtaining the arrest of 
fugitives,®* subparagraph (B) of paragraph 
(2) also permits the complaint to be filed if 
it contains the information required by the 
provisions of the applicable treaty. 

Subsection <c) obliges the court to issue a 
wEirrant for the arrest of the fugitive upon 
receipt of the complaint unless the Attor- 
ney General requests that a summons to 
appear at the extradition hearing be issued 
instead. The subsection requires that the 
warrant of arrest be executed in accordance 
with Rule 4(d) of the Federal Rules of 
Criminal Procedure. This means that the 
warrant may be executed anywhere in the 
United States in the same manner as an or- 
dinary Federal warrant of arrest. The sub- 
section also requires that the person arrest- 
ed be taken without unnecessary delay 
before the nearest available Federal court*® 
for an extradition hearing. The language is 
similar to that of Rule 5 of the Federal 
Rules of Criminal Procedure, and is intend- 
ed to insure that the person arrested under 
this section Is speedily informed by a judi- 
cial officer of the reason for the arrest and 
of his rights to counsel, to cross-examine 
writnesses, and to introduce evidence on his 
behalf. It is not intended to require the dis- 
missal of extradition proceedings solely on 
the ground that the fugitive arrested for ex- 
tradition was taken without unnecessary 
delay before a judge or magistrate later de- 
termined not to be the “nearest” one. There 
is no requirement that the extradition hear- 
ing take place in the State in which the fu- 
gitive is found,®® so long as there has been 
compliance with the provisions of this chap- 
ter. 


Subsection (d)(1) provides that a fugitive 
arrested for extradition may be released on 
bail pending the extradition hearing only if 
he can demonstrate that “special circum- 
stances” warrant his release. 'The provision 
continues the approach which has been fol- 
lowed by United States courts *-* in setting 
the standards for release on bail pending an 
extradition hearing considerably higher 
than the standards for release on bail pend- 
ing trial on Federal charges in the United 
States. This approach is necessary to assure 
that the United States continues to carry 
out its treaty obligation to surrender extra- 
ditable fugitives. It is anticipated that the 
courts will find the “special circumstances” 
test satisfied “only in the most pressing cir- 
cumstances and only when the require- 
ments of justice are absolutely peremp- 
tory.”*® Such special circumstances might 
be found, for instance, when the incarcer- 
ation of the fugitive would seriously damage 
his health,*® or would endanger the welfare 
of a third party who Is wholly dependent 
upon the fugitive for care.*^ It is anticipated 
that these circumstances would rarely be 
encountered. 

Subsection (d)(3) provides that even if 
special circumstances are found, the release 
of the fugitive shall be permitted only upon 
such conditions as will reasonably assure his 
appearance at future proceedings, and 
assure the safety of other persons and the 
community. Such conditions might include 
surrender by the fugitive of any passport or 
travel documents, posting of a substantial 
bond, and the requirement that the fugitive 
maintain contact with appropriate federal 
agencies, such as the United States Mar- 
shals Service. 

Subsection (d)(2) gives the court the dis- 
cretion to release the fugitive provisionally 
arrested pursuant to this section if the evi- 
dence or documents required by the applica- 
ble treaty are not received within sixty days 
of the arrest (unless a longer period of de- 
tention is specified in the applicable treaty). 
The subsection resolves and ambiguity per- 
ceived by the courts with respect to the 
commencement and conclusion of the time 
period for provisional arrest by providing 
that this period should be calculated from 
the date on which the fugitive is taken into 
custody for extradition®* to the date on 
which the documents are received by either 
the court or the Department of State.*® If 
the court is notified that the documents 
have been received by the Department of 
State before the expiration of the 60-day 
period, the court is directed to defer release 
of the fugitive for a reasonable time pend- 
ing the prompt transmission of the docu- 
ments to the court by the Department of 
State. If a court does release the fugitive 
from custody due to the non-receipt of the 
documents within the applicable time 
period, subsection (d)(3) requires that the 
court frame conditions of release reasonably 
calculated to assure that person’s appear- 
ance for future proceedings and the safety 
of other persons and the community. Re- 
lease of the fugitive under subsection (d) 
does not terminate the proceedings, which 
can resume once appropriate documentation 
arrives.®® 

This section does not carry forward the 
little used authorization in 18 U.S.C. 3184 
for extradition proceedings to be com- 
menced before State judges. The section 
also specifies that extradition proceedings 
must be initiated by the Attorney General, 
rather than by a foreign government or one 
acting on behalf of a foreign government.®* 
These changes reflect the fact that interna- 
tional extradition is strictly a fxmction of 
the Federal Government,®* and determining 
when and how to perform that function is 
properly the business of Federal officials 


and Federal courts. The United States Gov- 
ernment has a sufficient interest in the vig- 
orous enforcement of the laws (including 
the extradition law and treaties) to justify 
the participation of its legal counsel, the 
Department of Justice, in all court proceed- 
ings aimed at determining whether extradi- 
tion can take place. Indeed, this is the ap- 
proach which has been adopted in most for- 
eign countries, many of which do not permit 
the United States to argue in court during 
proceedings In connection with a United 
States extradition request. In addition, 
United States courts are freed from any 
need to determine whether a private person 
is “authorized” by an “appropriate” foreign 
authority to initiate extradition proceed- 
ings. It should also significantly reduce the 
likelihood of extradition proceedings being 
used by private individuals as a tool for ha- 
rassment, debt collection, or other improper 
purposes. 

SECTION 3193— WAIVER OF EXTRADITION 
HEARING AND CONSENT TO REMOVAL 

L Present Federal law 

Present Federal law provides no specific 
procedure by which a person arrested for 
extradition may waive the formalities and 
voluntarily return to the foreign country re- 
questing surrender. This is especially unfor- 
tunate since a significant number of the fu- 
gitives arrested under 18 U.S.C. 3184 choose 
not to challenge the request for extradition 
and wish to expedite removal to the foreign 
country. Moreover, many of the newer ex- 
tradition treaties to which the United 
States is a party contain provisions obliging 
the requested state to expedite the return 
of a fugitive who has waived a hearing or 
other procedures.®* 

2. Provisions of section 3193 

Section 3193 of the proposed extradition 
chapter clarifies the method by which the 
fugitive who does not contest extradition 
can expedite his surrender. The provisions 
of this section are based on Federal statu- 
tory provisions governing a closely analo- 
gous situation: the verification of a prison- 
er's voluntary consent to transfer to his 
country of nationality under treaties on the 
execution of penal sanctions.®® The section 
states that the court which would have han- 
dled the extradition proceeding shall verify 
that the fugitive's consent to be removed to 
a foreign country has been given voluntarily 
and with full knowledge of his right to con- 
sult with counsel before making a decision 
in the matter. 

Under some circumstances, the foreign 
government may not be willing to accept 
custody of a fugitive who has offered to 
waive ex tradition. »» There also may be situ- 
ations in which the United States govern- 
ment would consider waiver inappropriate.®® 
Therefore, the provision does not permit re- 
moval of the fugitive if the Attorney Gener- 
al notifies the court that the United States 
or the foreign state objects to the proposed 
waiver. 

SECTION 3194—EXTRADITION HEARING 

1, Present Federal law 

Under 18 U.S.C. 3184, an alleged fugitive 
is entitled to a hearing at which a judicial 
officer determines whether extradition is 
lawful. 18 U.S.C. 3189 specifies that the 
hearing must be held “on land, publicly, and 
in a room or office easily accessible to the 
public”. 

At the extradition hearing, the judicial of- 
ficer must determine whether the offense 
for which extradition is sought falls within 
the terms of the treaty. He must also deter- 
mine whether the acts for which the fugi- 
tive is sought by the foreign country would 
constitute a crime had Xhey been committed 


Approved For Release 2008/11/07 : CIA-RDP95B00895R000200030008-3 



Approved For Release 2008/1 1/07 : CIA-RDP95B00895R000200030008-3 

January 27, 1983 CONGRESSIONAL RECORD — SENATE S 41 1 


in this country. This rule, known as **dual 
criminality'’ or ''double criminality”, is gen> 
erally considered a basic principle of inters 
national extradition law,*^ uid is expressly 
- require by many of the extradition treaties 
to which the United States is a party “ The 
courts have held that the doable crlndnalfty 
requirement is satisfied whenever the acts 
which the fugitive Is charged with having 
committed hi the foreign country would be 
punishable under Federal law, the law of 
the State where the fugitive Is found, or the 
laws of a majority of the States, had those 
acts been committed In this country.** 

A judicial offlcer must also determine 
whether there la sufficient proof that an ex- 
traditable off«ise in fact has been commit- 
ted. Most of the treaties to which the 
United States Is a party require that an ex» 
tradition request be supported by ”such evl^ 
dence of criminality as, aoconhng to the 
laws of the place where the fugitive shall be 
foimd, would justify his commitment for 
trial had the crime or offense been there 
committed.” Many years ago, the courts 
velwed the words "place where the fiqdtive 
shall be found” as requiring the Fedetal 
court to detnmine If the fordgn govern* 
ment’s evidence is sufficient to justify a 
trial under the State laws of the State la 
which the fugitive Is apprehended.** This 
approach was a reasmable erne el^ dee* 
ades ago, because at that time Federal 
courts had no uniform rules of criminal pro- 
cedure and routinely followed the procedur- 
al rules of the courts* of ’ the State in whUdt 
they wore located. However, the adoptloii of 
the Federal RidCB of CTimtnal Procedure 
has made it generally unnecessary far Fed- 
eral courts to refer to State law in these 
matters.*^ Moreover, extradition Is a nation- 
al act,** and the quantum of evidence necea- 
sary for extradition is predsely the kind of 
issue which should be detexmined by un^> 
form national law, rather tti^n by various 
State laws. For these reasons, aU of the 
more recent extradition treaties contain lan- 
guage essentially requiring Uiat the Fedml 
law standard of commitment for trial— prob- 
able cause— be apidied in weighing the suffi- 
ciency of the evidence for international ex- 
tradition.** 

. The Federal Rules of Evidence do not 
apply in extradition proceedings,** where 
unique rules of wide latitude govern the re- 
ception of evidence on behalf of the foreign 
government.** It is settled law that hearsay 
is admissible, and the foreign government 
usually presents its case by submitting affi- 
davits, depositions, and other written stata- 
ments in order to satisfy the re^Huhemsnta 
of the applicable treaty.** 18 UJ3.C. 3190 
provides that originals or copies of deposi- 
tions, warrants, or other papers are admissi- 
ble in evidence at the extradition bearing if 
authenticated so as to be admissible for sim^ 
ilar purposes according to the laws of the 
requesting country. The statute also pro- 
vides that the certificate of the principal 
diplomatic or consular officer of the United 
States resident in the requesting country 
shall be proof that the documents are au- 
thenticated in the manner required. In es- 
sence, the documents need only be genuine 
and authentic— requirements that axe 
deemed fulfilled once it is shown that under 
similar circumstances the requesting cotm- 
try’s own coiuts would accept them as au- 
thentic. The courts have held that extradi- 
tion documents bearing a certificate which 
is couched in the language of 18 nR.C. 3190, 
and signed by one of the specified officials^ 
are conclusively admissible.*^ As a result of 
these decisions, foreign governments rou- 
tinely submit the documentation in support 
of extradition requests to the appropriate. 
United States Embassy abroad for certifica- 
tion and transmission to the United States. 


This practice imposes undesirable burdens 
on the United States Foreign Service offi- 
cers who must fUl out the certification.** 

The present statutory scheme offers litUe 
guidance with respect to the evidence wUch 
can be introduced on behalf of the alleged 
fugitive In an extradition hearing. M^ 
cases emphasize that whether such evidence 
should be admitted is a decision for the 
court, in its discretion, to make.** The al- 
leged fugitive is ordinarily permitted to tea- 
tify on his own behalf** or to have wit- 
nesses testify for him.*^ However, it is clear 
from the case law that the alleged fugitive 
may offer to explain ambigidties In the evi- 
dence submitted against him, but may not 
offer evidence which merely contradicts 
that submitted by the requesting country, 
or which pom a queation of credibility, or 
which raises an affirmative defense to con- 
viction on the charges, or which la incompe- 
tent by the terms of the extradition treaty 
under which surrender is souidit.** This re- 
strictive approach is appropriate because 
the issue before the court at an extradition 
hearing Is probable cause, not the ultimate 
guilt or innocence of the accused. 

Finally, the judicial olfloer mnst deter- 
mine whether the treaty contains a defense 
to extradition which would prechjde surrei^ 
der in the case before him. Extradition trea- 
ties frequently bar surrender if a statute of 
limitations has foreclosed prosecution or 
punishment for the offense in question,** or 
if the fugitive has been tried oc punished in 
the requested state for the same offense,** 
or if any of several other legal consider- 
ations are present. 

Virtually every extradition treaty contains 
a provision barring extradition for a politi- 
cal offense, and many treaties also preclude 
extradition if the requesting country has 
p oliti cal motives for seeding the return of 
the fugitive. Under the presmit case law. the 
courts decide whether the crime for which 
extradition has be&j re^iested Is a political 
offense ** but traditionally have declined to 
consider whether the requesting country's 
motives in seeking extradition are politi- 
caL** Since these issues are usuidly inter- 
twined,*^ the possibility for inconsistent re- 
sults is obvious. 

If the judicial officer is persuaded that 
the crime charged falls within the treaty, 
that the acta involved would cemsUtute an 
offense in this country, that the evidence 
submitted Is sufficient to sustain the charge 
under the treaty, and lhat no legal defense 
to extradition is applicable. It la his duty to 
certify these conclusions to the Secretary of 
State. The judicial officer also must send 
the Secretary of State a copy of all the oral 
testimony taken at the hearing. 18 US.C. 
3184 requires the judicial officers to order 
the commitment of the accused to jail pend- 
ing surrender, and there is provision for re- 
lease on bail at this stage of the proceed- 
ings. If the judicial officer findr that the fu- 
gitive is not extraditable, the proceedings 
are terminated, and the fugitive ia released 
frmn custody.' 

2: Provisions qf section 2194 

Section 3194<a) requires that a judicial 
bearing be held to determine whether the 
person sought is extradlctable (unless such 
as hearing has been waived under section 
3193) and sets out the procedure for the 
tiearing. 

Section 3194(a) provides that the court 
does not have juiisdicticm to determine 
whether extradition is sought for a p<ditical 
offense or because of the person’s political 
beUefs, while section 3196(aX3) specifies 
that the Secretary of State must deedine to 
Older surrender of a person if. after taking 
into account certain statutory principles 
generally eliminating specified types of 


crimes from the political offense exception 
(e.g.. crimes of violence and drug traffick- 
ing), he is persuaded that the penon's ex- 
tradition is sought for one of these reasons. 
The provisiona taken togethes provide tint 
the Secretary of State shall have Jurisdto 
Uon to decide the applicability of the "polit- 
ical offense” exception to extradition is 
sought for one of these reasons. The provi- 
sions taken together provide that the Secre- 
tary of State shall have jurisdiction to 
decide the applicability of the "political of- 
fense” exception to extradition contained in 
most extradition treaties, such decision to 
be consistent with the statutory gutdelines 
and reviewable in the UnRed States courts 
of iq;>peal based on a substantial evidenoe 
standard. The Committee has eoncluded 
that this approach, also discussed in dealing 
with section 3198(aK3) iwAnt is a desirable 
one for several reasons. 

First, the most modem Unitsd States ex- 
tradition treaties specify that the executive 
branch of the requested country tiiall 
decide the applicability of the poUtical of- 
fense exception.** In the absence tlmrefore 
of specific legislative endorscmciit of the 
court devel(H[>ed nde— an unUkely prospect 
in light of the trend ka magistrate extradi- 
tion dedsions noted infra note 81^t is in- 
evitable over the long term that the 
law rule reserving the pomieal olfease ded- 
Sion to the courts will become the exception 
rather than the rule as tbe United Statm 
oenUnues its ongoing inttgram oi negaUab 
tog new modem treatim Morgover, as previ- 
ously noted, under present case law the 
Qourts gmerally shun decidtog whether the 
foreign government's extraditian request Is 
pditicaUy motivated, prefenhig to leave 
that dedston to the executive branch. It 
sbottld also be noted that the potitkal of- 
fense dedsioBs are made cndUihely by the 
executive branch of the g o ve mm ent in sev- 
«al foreign oountriee, including and 

Germany. 

Second, the deddon to s hie i d a criminni 
from extradition for an otherwise extradib 
able offense cm the ground that hie offeme 
was “poUtical” is not the type of tisun which 
lends Itself to resohdien through the judt- 
dal process.** When dealing with a poUtical 
situation In a foreign country and the relo- 
tlonshlp of particular oondnet to that sitao- 
tion, there are few truly objective criteria 
by which a ccxnprehensive definitiosi of the 
tjem "poUtical offenae” can be based.** 
Moreover, a pubUc court proceeding ia not 
the most desirable forum lor careful analy- 
aia of a friendly foreign state’s intentions or 
poUtical system. Such analysis and decisions 
are inextricably intertwined with, and re- 
quire the expertise of thorn versed in the 
conduct of foreign relations. The Commta- 
tee has conduded that this Issue is best left 
to the Secretary of State, subject only to 
limited review in the courts of sppeal, along 
with hJs traditional unreviowahle responsi- 
biUties with respect to poUtical asylum. 

Finally, a decision <m the political offense 
exception can have a devastating impact on 
United^States rel^ions with the rcquestiin; 
country. The potentially cripplitig effect of 
such dedsions on fmeidn affairs is particu- 
larly great where it could compromise 
United State efforts to international 

terrorism.*^ The present law exacerbates 
this situation, because fre^piently the 
United States government, throng the de- 
partments of State and Justice, must take a 
position on the appUcatUUty of the political 
offense exception while the case is before 
the court. Moreover, the government must 
take this position pubUdy. before all the 
evidence and arguments are in. and despite 
the fact that the court or the Sec reta ry of 
State may subsequently dedde agiUnst ex- 
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tradition on other grounds. By contrast, the 
approach taken by the proposed chapter 
permits a more informed decision on extra- 
dition to be made in a manner less likely to 
be offensive to the friendly foreign govern- 
ment involved in the case. 

Subsection (b) supplements present law by 
expressly providing that the fugitive be in- 
formed of his right to be represented by 
counsel at the extradition hearing. Indigent 
fugitives will be provided with counsel pur- 
suant to the provisions of section 3401 relat- 
ing to court-appointed counsel. The provi- 
sion also requires that the fugitive be in- 
formed of his right to introduce evidence in 
his own behalf on matters within the Juris- 
diction of the court. The subsection thereby 
leaves intact the extensive case law on this 
point.®* 

Subsection (c) deals with evidence in an 
extradition hearing. Paragraph 1 is designed 
to clarify the circumstances under which 
documentary evidence will be admissible on 
behalf of either party in an extradition 
hearing. 

Many treaties specifically set out the 
manner in which extradition documents 
must be authenticated,®* and subparagraph 
(A) of paragraph (1) provides that docu- 
ments so authenticated shall be admissible. 
It also provides that documents authenticat- 
ed in accordance with the provisions of 
United States law shall be deemed admissi- 
ble as evidence in the extradition hearing. 
Thus, documents which comply with the re- 
quirements of Article IX of the Federal 
Rules of Evidence would be admissible in 
extradition proceedings. However, the provi- 
sion does not require the exclusion from the 
hearing of evidence which fails to satisfy 
the Federal Rules of Evidence. Rather, the 
subsection merely underscores the common- 
sense proposition that evidence which satis- 
fies the high standards set out in the Rules, 
and which would be admissible in civil or 
criminal proceedings in this country, should 
likewise be acceptable in extradition pro- 
ceedings. 

Subparagraph <B) of paragraph (1) is 
based on 18 U.S.C. 3190 and provides that a 
document authenticated accordance with 
the applicable laws of the foreign country 
requesting extradition shall be admissible if 
it is accompanied by an attestation to this 
effect from a judge, magistrate, or other ap- 
propriate officer of the foreign state. The 
phrase “other appropriate officer*’ would in- 
clude an official of the foreign coimterpart 
of the Department of Justice, or any other 
government official likely to be familiar 
with legal matters in the foreign country. It 
further requires that the signature and po- 
sition of the person so attesting be certified 
by a diplomatic or consular officer of the 
United States posted in the foreign country, 
or by a diplomatic or consular officer of the 
foreign state assigned to this country.®® The 
provision thus brings the essential require- 
ments of 18 U.S.C. 3190 more into line with 
Rule 902(3) of the Federal Rules of Evi- 
dence. 

Subparagraph (C) of paragraph (1) per- 
mits the court handling an extradition 
matter to accept as evidence any documents 
which it is persuaded are in fact authentic, 
regardless of compliance with either of the 
two previous provisions. This rule is similar 
to Rule 901(a) of the Federal Rules of Evi- 
dence, and is in accord with established case 
law permitting the authenticity of docu- 
ments presented In extradition proceedings 
to be established by the testimony from 
expert witnesses or by other evidence.®® 

Paragraph (2) of subsection <c) provides 
that a certificate or affidavit by an appro- 
priate State Department official as to the 
existence or interpretation of a treaty is ad- 

\ 


missible as evidence of that treaty or its in- 
terpretation. / 

The overwhelming majority of extradition 
treaties require that the requesting country 
present such evidence of criminality as 
would justify commitment for trial had the 
crime or offense been committed in the 
place where the fugitive has been found. 
Under paragraph (2) such a treaty provision 
may be satisfied by evidence establishing 
probable cause to believe that a crime was 
committed and that the person sought com- 
mitted it. This is the usual standard for 
commitment for trial in Federal criminal 
cases.®* This approach permits the Federal 
courts to apply the standard for commit- 
ment with which they are most familiar, 
and establishes a single, uniform standard 
by which the sufficiency of evidence in ex- 
tradition proceedings may be measured. It is 
also consistent with the views expressed in 
several recent court decisions pointing out 
the advantages of dealing with the quantum 
of evidence for extradition in a manner con- 
sistent with Federal law.®^ 

Paragraphs (1), (2), and (3) of subsection 
(d) carry forward the requirements of 18 
U.S.C. 3184 that instruct the court to find 
the fugitive extraditable if the evidence pre- 
sented is sufficient to sustain the complaint 
under the provisions of the applicable 
treaty, and also requires that the court find 
probable cause that the person before it is 
the person sought in the foreign state, and 
that none of the defenses to extradition 
which the court is empowered to consider 
are applicable. Paragraph (4) bars extradi- 
tion unless the acts for which the fugitive’s 
surrender is requested would constitute a 
crime punishable under State or Federal 
law in the United States. Finally, the sub- 
section states that the findings required for 
extradition msjy be established by hearsay 
evidence or cenified documents alone. This 
rule is similar to Rule 5.1 of the Federal 
Rules of Criminal Procedure, which permits 
a finding of probable cause to commit for 
trial to be based on hearsay evidence. It is 
also in accord with recent court decisions 
which point out that the kind of evidence 
necessary for extradition is an issue which 
should be determined by uniform national 
law.®® 

Subsection (e) details the procedures that 
the court must follow at the conclusion of 
the hearing. If the court finds that the fugi- 
tive is extraditable, it must state, in writing, 
its findings and rationale with respect to 
each of the offenses for which extradition is 
sought.®® These findings must be sent to the 
Secretary of State, together with a tran- 
script of the hearing.’® If the court finds 
that the fugitive is not extraditable, the 
findings required by the subsection may be 
accompanied by a report rather than a tran- 
script of the hearing. 

SECTION 3195— APPEAL 

1. Present Federal law 

Under present Federal law, there is no 
direct appeal from a judicial officer’s find- 
ing in an extradition hearing.’^ A person 
found extraditable may only seek collateral 
review of the finding, usually through an 
application for a writ of habeas corpus.’* 
The foreign government that is dissatisfied 
with the results of the hearing must insti- 
tute a new request for extradition.’® The 
lack of direct appeal in extradition matters 
adds undesirable delay, expense, and com- 
plication to a process which should be 
simple and expeditious. 

2. Provisions of section 3195 

Section 3195 of the proposed chapter per- 
mits either party in an extradition case to 
appeal directly to the appropriate United 
States court of appeals from a judge or mag- 


istrate’s decision. It is anticipated that 
review on appeal will be very narrow, and 
that any findings of fact by the lower court 
will be affirmed unless they are clearly erro- 
neous. 

Subsection (a) specifies that the appeal 
shall be filed within the time limits set out 
in Rules 3 and 4(b) of the Federal Rules of 
Appellate Procedure, l.e., 10 days for the 
person sought and 30 days for the govern- 
ment. These are the same deadlines for 
filing a notice of appeal in criminal cases, 
and while the an extradition hearing is not 
a trial,’® or even strictly a criminal proceed- 
ing.’® these deadlines adequately balance 
the competing interests of fairness and ex- 
pedition. It is anticipated that other aspects 
of the appeal process (such as the prepara- 
tion and submission of the record, briefing, 
argument and decision) will be governed by 
the applicable provisions of the Federal 
Rules of Appellate Procedure. 

If the furtive has been found extradit- 
able. subsection (a) requires that surrender 
to the foreign government be stayed pend- 
ing determination of the appeal by the 
court of appeals.’® 'This provision prevents 
the government from mooting the appeal by 
spiriting the petitioner out of the country 
while the matter is sub judice. The provi- 
sion is designed to maintain the status quo 
with respect to the fugitive’s custody pend- 
ing appeal. It is anticipated that the district 
court will not ordinarily stay or delay any 
other element of the extradition process, 
such as the certification of its findings to 
the Secretary of State under section 
3194(e). 

Subsection (b) provides that a person 
found extraditable must remain in official 
detention pending the appeal unless the 
court of appeals finds that special circum- 
stances require release. This is a slight ame- 
lioration of present law^ which does not 
permit the release of a fugitive on ball after 
he has been found extraditable,” The 
change is desirable because the same kind of 
pressing, unusual situation which might re- 
quire that the person sought be released 
from custody on ball pending the extradi- 
tion hearing ’® could conceivably arise after 
the extradition hearing. However, it Is an- 
ticipated that this authority to release a fu- 
gitive on bail will be utilized even more spar- 
ingly than the power to grant bail before 
the extradition hearing, and only after the 
most thorough and searching examination 
of the claimed need for release. It is expect- 
ed that the courts of appeal will keep in 
mind that “no amount of money could 
answer the damage that would be sustained 
by the United States if [the fugitive] were 
to be released on bond, flee the jurisdiction, 
and be unavailable to surrender. . . ’® 

If the person was found not extraditable, 
subsection (b)(2) permits the dLstrict court 
to order that the person be released pending 
an appeal by the government. Release shall 
be ordered unless the district court is satis- 
fied that the appellee is likely to flee before 
the appeal is decided, or endanger the 
safety of any other person or the communi- 
ty. 

A major purpose of section 3195 is to sim- 
plify, and thereby expedite, the extradition 
process by providing for a direct appeal 
from a contested decision on extradition. 
The direct appeal provided by this section 
largely eliminates the present need for 
habeas corpus proceedings in order to 
obtain judicial review of the initial finding 
that a person is extraditable. This purpose 
would be frustrated if a fugitive bent on 
dilatory tactics were permitted to pursue an 
appeal under this section, a petition for cer- 
tiorari to the Supreme Court, and then 
begin one or more rounds of habeas corpus 
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proceedings. Such a course of action would 
lengthen the extradition process rather 
than shorten it Therefore, subsection (c) 
deprives any court of Jurisdiction to review 
a finding that a fugitive is extraditable 
under this chapter unless the fugitive has 
exhausted the appellate remedies available 
to him by right in this section. It also fore- 
closes an appeal, a petition for habeas 
corpus, or declaratory Judgement action if 
the validity of the furtive's commitment 
for extradition has been ruled upon In prior 
proceedings, unless grounds are offered 
which could not have been presented previ- 
ously. 

The resolution of challenges to Judicial 
action in international extradition cases 
should be especially prompt. Extradition 
cases are quasi-criminal in nature. More- 
over. in such cases, our govemihent's will- 
ingness to make a timely and ungrudging 
execution of its solemn treaty obligations to 
a friendly nation is in question.®® Therefore, 
this section requires that courts of appeal 
decide cases arising under this chapter expe- 
ditiously. 

SECTION 3196— SURRENDER OF A PERSON TO A 
FOREIGN STATE 
L Present Federal law 
Under 18 U.S.C. 3186, the Secretary of 
State may order that any person found ex- 
traditable by a court under 18 UJS.C. 3184 
be delivered to an authorized agent of the 
government seeking extradition. Although 
it is generally agreed that the Secretary’s 
decision in this matter is discretionary.*^ 
present law provides no indication of the pa- 
rameters of the Secretary’s discretion. 

18 U.S.C. 3188 states that if a fugitive 
found extraditable under 18 U.S.C. 3184 is 
not removed from the United States within 
’’two calendar months” of the court’s com- 
mitment order, he may be released from 
custody unless there is ’’sufficient cause” 
why release should not be ordered.** The 
courts have held that if the fugitive insti- 
tutes litigation challenging his extradition, 
the two-month period commences when the 
claims are finaUy adjudicated rather than 
when the commitment order was issued.** 

2, Provisions of section 2196 
Subsection (a) carries forward the essence 
of 18 U.S.C; 3186 by providing that the Sec- 
retary of State shall make the final decision 
as to extradition. The subsection requires 
that the Secretary’s decision be made in ac- 
cordance with the chapter and the applica- 
ble treaty, and lists the actions that the Sec- 
retary may take. 

Subsection (a)(1) simply permits the 
Secretary to o^er the surrender of a 
person the court has found to be extradit- 
able to a didy appointed agent of the for- 
eign state. 

Subsection (a)(2) permits the Secretary to 
condition the surrender of a fus^tlve upon 
the acceptance by the foreign state of re- 
strictions or conditions he considers neces- 
sary in the interest of justice or to effectu- 
ate the purposes of the treaty. This provi- 
sion underscores the Department of State’s 
authority to Impose such restrictions where 
humanitarian concerns ** or questions con- 
cerning trial procedures in the requesting 
state exist. ** It would also permit the impo- 
sition of restrictions expressly contemplated 
in the provisions of some newer treaties. ** 
Subsection (a)(3) provides that the 
Secretary of State shall deny extradition 
where he is persuaded that the foreign stote 
is seeking the person’s extradition ’’for a po- 
litical offense or an offense of a political 
character, or for the purpose of prosecuting 
or punishing the person for his political 
opinions.” The first of these detenhbia- 
tlons— i.e., whether the offense is a ’’politi- 


cal offense or an offense of a poUtlcal char- 
acter”— currently is decided by the courts. 
’The Committee concluded that the advet^ 
sarjr Judicial procedure requiring State De- 
partment expert testimony on an evaluation 
of volatile political situations in foreign 
countries is an unsatisfactory way to resolve 
this issue. Other fundamental reasons un- 
derpinning structural alteration of the deci- 
sion-making apparatus with respect to the 
political offense exception were addressed 
in the discussion relating to section 3194 
supra and are not repeated here. This bill 
meets these problems by shifting the politi- 
cal offense exception decision to the Secre- 
tary of State, subject to Judicial review 
based on a substantial evidence test in the 
court of appeals for the circuit in which the 
extradition proceeding took place. With re- 
spect to Judicial review, it should be noted 
that an adequate a<hnlnistrative record 
must be made providing the factual basis 
for the Secretary’s decision. 

In addition, the bill provides sidelines to 
be applied by the Secretary of State that 
are intended to prevent relief from extradi- 
tion for the specified offenses except in the 
most rare circumstances. ’This part of the 
bill reads as follows: 

When it is claimed that the foreign gov- 
ernment is seeking the person for a political 
offense or an offense of a political charac- 
ter, the Secretary will make his determina- 
tion in accordance with the following princi- 
ples. A political offense or an offense of a 
political character normally does not in- 
clude— 

(A) an offense within the scope of the 
Convention for the Supression of Unlawful 
Seizure of Aircraft, signed by The Hague on 
December 16. 1970; 

(B) an offense within the scope of the 
Convention for the Suppression of Unlawful 
Acts against the Safety of Civil AviaUon, 
signed at Montreal on September 23. 1971; 

(C) a serious offense involving an attack 
against the life, physical integrity, or liberty 
of internationally protected persons (as de- 
fined in section 1116 of this title). Including 
diplomatic agents: 

(D) an offense with respect to which a 
treaty obligates the United SUtes to either 
extradite or prosecute a person accused of 
the offense; 

(E) an offense that consists of homicide, 
assault with Intent to commit serious bodily 
Injury, rape, kidnapping, the- taking of a 
hostage, or serious unlawful detention; 

(F) ^an offense involving the use of a fire- 
arm (as such term is defined in section 921 
of this title) if such use endangers a person 
other than the offender; 

(Q) an offense that consists of the manu- 
facture, importation, distribution or sale of 
narcotics or dangerous drugs; or 
(H) an attempt or conspiracy to commit 
an offense described in paragraphs (A) 
through (O) of this paragraph, or participa- 
tion as an accomplice of a person who com- 
mits. attempts, or conspires to co mmi t such 
an offense. 

The first four criteria involve commit- 
ments made by the United Stated pursuant 
to international conventions or agreement, 
such as aircraft hijacking and terrorist acts 
against internationally protected persons. 
The next two cover serious crimes of vio- 
lence against the person, including endan- 
gering others through the use of firearms or 
explosives. *1716 seventh criteria relates to 
drug trafficking, while the eighth factor 
deals with attempt, conspiracy, and accom- 
plice liability for the preceding categories of 
offenses. 

It should be noted that the guidelines in 
fact set forth certain types of offenses that 
should not ’’normally” be found to be ’’polit- 
ical offenses”. Use of the term ’’normally” 


recognizes that there may be a rare situa- 
tion in which the nature of. and events in, a 
foreign coimtry and the traditions of free- 
dom and political democracy in the United 
States combine to compel the Secreta^ of 
State to find one of the listed offenses a po- 
litical offense under the circumstances of 
the case. While the Committee elected to 
retain this narrow flexibility, it is noted 
that the United States has well established 
principles governing executive authority to 
grant political asylum that should more 
than adequately provide the alternative and 
preferred basis for appropriate relief from 
extradition on political grounds consistent 
with the traditions, heritage, and foreign 
policy principles of this countiy. 

It should also be noted that this provision 
provides that any evidence or arguments 
the fugitive wishes to present to the Secre- 
tary of State with respect to the alleged po- 
litical nature of extradition shall be in writ- 
ing. The Secretary is not required to provide 
a formal hearing on a political offense ex- 
ception application.*^ but it is expected that 
the Secretary will utilize the resources of 
the Department of State for gathering evi- 
dence and assessing the claim. 

Subsection (a) also makes it explicit In the 
statute that the decisions of the Secretary 
of State Qnder paragraphs (1), (2), and (3) of 
that subsection are in the nature of post-ju- 
dicial ’’last step” final administrative deter- 
minations prior to actually effecting the ex- 
tradition and, as such, are not subject to Ju- 
dicial review. 

Finally, subsection (a) expressly author- 
izes surrrader of United States nationals 
unless surrender is expressly prohibited by 
the applicable treaty.** This provision is 
necessary in light of the decision in the Vof- 
enflne** case in which the Supreme Court 
held that language contained in many of 
the older extraditimi treaties to %hich the 
United States is a party does not permit the 
surrender of United States citizens absent 
explicit statutory authority for such surren- 
der. The result of the Valentine decision has 
been to effectively immunize United States 
citizens from extradition In many cases— a 
result never intended by the negotiators of 
the treaties involved. It is the policy of the 
United States to treat its citizens and aliens 
within its borders equally in extradition 
matter.** and this subsection permits that 
policy to operate effectively. 

Subsection (b) requires that the Secretary 
of State notify all interested parties of his 
decision on extradition. 

Subsection (cKl) provides that the fugi- 
tive shall be released from custody if the 
Secretary of State does not order, or de- 
clines to order, the person's surrender 
within forty-five days after receiving the 
record of proceedings from the court. Of 
course, if the Secretary of State decides 
within the forty-five days to refuse to order 
extradition, the authority for holding the 
person sought in custody under section 
3194(eKl) immediately expir^ and the 
person should be released from detention at 
once. 

Subsection (c)(2) is bas^ on the provi- 
sions of 18 U.S.C. 3188. and provides that 
when the Secretary of State has ordered a 
person extradited, the foreign country in- 
volved must take custody of the person and 
remove him from the United States within 
30 days. This 30-day time period does not 
begin until all litigation challenging extradi- 
tion has been completed. The subsection ex- 
pressly excludes from consideration the 
time during which surrender has been 
stayed pending litigation. 

' Subsection (c) requires a person found ex- 
traditable to give the Secretary of SUte rea- 
sonable notice that he will seek release be- 


Approved For Release 2008/11/07 : CIA-RDP95B00895R000200030008-3 



Approved For Release 2008/11/07 : CIA-RDP95B00895R000200030008-3 

S 414 CONGRESSIONAL RECORD — SENATE January 27, 1983 


cause of expiration of a time limitation set 
forth in subsection <c)(l) or (c)(2), and for- 
bids release if good cause is shown for the 
delay in effecting surrender. 

SECTION 3197— KECEIPT OF A PERSON PROM A 
FOREIGN STATE 

1. Present Federal Law 

18 XJ.S.C. 3192 authorizes the President to 
'"take all necessary measures for the trans- 
portation and safekeeping” of a person ex- 
tradited to the United States from a foreign 
country. At one time the President relied 
upon this statute to issue a warrant desig- 
nating an agent to receive custody of a fugi- 
tive from a foreign government. 18 U.S.C. 
3193 authorizes such an agent to convey the 
fugitive directly to the place of trial, and 
grants to the agent ”all the powers of a 
Marshal of the United States, in the several 
federal districts through which it may be 
necessary for him to pass with Cthel prison- 
er . . The authority to issue warrants 
and appoint agents under these sections has 
now been delegated to the Secretary of 
State.® ‘ However, the Department of State 
wishes to transfer to the Department of 
Justice the authority to appoint agents and 
issue warrants in these matters. 

2. Provisions of section 3197 

Section 3197 of the proposed chapter car- 
ries forward the provisions of 18 U.S.C. 3192 
and 3193, with minor modifications reflect- 
ing present United States practice. 

Subsection (a) authorizes the Attorney 
General to designate an agent to receive 
custody of a fugitive surrendered by a for- 
'>eign government, and permits the agent to 
convey the fugitive to the place of trial in 
the United States. The final sentence of the 
subsection permits the extradited fugitive to 
be taken directly to the Federal district or 
State jurisdiction in which charges are out- 
standing without removal proceedings 
under Rule 40 of the Federal Rules of 
Criminal Procedures or Interstate rendition 
proceedings. 

Section 3197(b) is new. and is designed to 
Implement provisions, found in some of the 
most recent United States extradition trea- 
ties. The laws In many foreign countries re- 
quire that extradition be postponed until 
the person has satisfied any outstanding 
criminal charges in that country. »» ^e- 
Quently, a person sought by the United 
States has already been tried and convicted 
of other charges in the requested country 
and has a sentence to serve there. If the 
sentence abroad is a long one, the postpone- 
ment of surrender could compromise the 
possibility of a speedy and fair trial in this 
country.®® Some extradition treaties contain 
provisions which deal with this problem by 
permitting "temporary extradition”. Under 
these treaty provisions, a fugitive convicted 
abroad would be surrendered to the United 
States solely for purpose of trial and sen- 
tencing here, then returned to the foreign 
country Involved to finish the sentence pre- 
viously imposed there.®^ This process bal- 
ances our government's interest in adjudi- 
cating the charges while the evidence is 
fresh with the foreign country’s desire to 
fully enforce its laws. It also works to a fugi- 
tive’s benefit by enabling him to answer the 
charges In this country while evidence for 
his defense is still available, and by creating 
the possibUity that the sentence imposed 
upon conviction in this country could run 
concurrently with that the fugitive must 
serve abroad. 

Section 3197(b) provides implementing 
legislation for treaty provisions of this 
types. It provides that when a foreign state 
has delivered a person to the United States 
on the condition that the person ^ re- 
turned at the conclusion of the criminal 


trial or sentencing, the Bureau of Prisons 
shall keep the person in custody until the 
judicial proceedings are concluded, and 
theres^ter surrender the person to a duly 
appointed agent of the foreign country. It 
also provides that the return to the foreign 
state of the person is not subject to the re- 
quirements of the chapter, such as an extra- 
dition hearing or an order of surrender by 
the Secretary of State. 

SECTION 3198— GENERAL PROVISIONS FOR 
CHAPTER 210 

L In general 

This section contains the definitions and 
general provisions applicable to the extradi- 
tion chapter. 

2. Present Federal law \ 

18 U.S.C 3198 requires that the foreign 
government which sought extradition pay 
all costs and fees resulting from the request. 
The costs resulting from extradition re- 
quests here frequently are so smfdl that it is 
uneconomical— and diplomatically embar- 
i^assing— to attempt to enforce this statute. 
Moreover, many of the extradition treaties 
to which the. United States Is a party con- 
tain provisions which modify this statutory 
rule.®® Also, the United States has entered 
into informal arrangements with some 
countries whereby each country bears most 
of the cost of the other’s extradition re- 
quest. In short, the present statute does not 
adequately reflect government policy in ex- 
tradition matters. 

Present statutory law offers no guidance 
as to who must pay the costs associated 
with United States requests to foreign coun- 
tries for the extradition of fugitives. The 
Department of State requests extradition 
on behalf of either the State within the 
United States in which the fugitive is 
charged, or. If Federal charges are involved, 
on behalf of the United States. Therefore, 
the long-standing policy of the Department 
of State has been that the State jurisdiction 
which sought the fugitive's return must pay 
any expenses incurred in connection with 
the extradition request, and the Depart- 
ment of Justice must pay the expenses in- 
curred in obtaining the extradition of a fu- 
gitive Federal offender. 

3. Provisions of section 3198 
Subsection (a) of section 3198 sets forth 
definitions for the terms “court”, “foreign 
state”, “treaty”, and “warrant”. 

Subsection (b) states that in general a for- 
eign state which has requested the extradi- 
tion of R -fugitive located in the United 
States must bear all costs and expenses in- 
curred in connection with that request. 
Since many of the extradition treaties con- 
tain provisions specifically dealing with 
costs in extradition matters, the subsection 
authorizes the Secretary of State to direct 
that this matter be handled in accordance 
with terms of the applicable treaty or agree- 
ment. Subsection (b) also requires that all 
cost and expenses incurred in connection 
with the execution of a request by a State 
of the United States for the return of a fu- 
gitive located in another country must be 
paid by that State. When the request for ex- 
tradition is made to secure the return of a 
fogitive wanted for a Federal offense, the 
expenses must be borne by the United 
States. It is anticipated that when the fugi- 
tive involved is sought for both Federal and 
State offenses, the costs incurred abroad 
will be allocated accordingly. 
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309. 317 (1922): Sayne v. Shipley, supra note 44; In 
re David, supra note 12; OBrien v. Roemann, supra 
note 40. 

United States v. Oalanis, 429 F.2d 1215, 1225- 
1229 (D. Conn. 1977), revd on other grounds, 568 
F.2d 234, 240 (3d Cir. 1977); Shapiro v. Ferrandina, 
478 P.2d 894, 903 (2d Cir. 1973); In re Edmonson, et 
al. 352 F. Supp. 22, 24 (D. Minn. 1973). 

•• The consular and diplomats off icxns who must 
sign the certificate are usually not lawyers, and it is 
difficult for them to know whether the documents 
presented to them are in fact acceptable “for simi- 
lar purposes” in the courts of the requesting state. 

•• Freedman v. United States, supra note 37; U.S. 
ex ret Petrushansky v. Marasco, supra note 12. 

•• Coppelman, Extradition and Rendition: HUto- 
ry-Law-Recommendations, 14 Boston LJL 591; 614 
(1934). 

•* 18 UJ3.. 3191 provides for ccMnpulsory process 
to secure the attendance at extradition hearings of 
witness on behalf of indigent fugitives. However, 
the statute applies only to witnesses who are resi- 
dent in the United States. Merino v. United States 
Marshal, 826 F.3d 5, 11 (9th Cir. 1964), cert denied, 
377 U.S. 997 (1964). 

•■ Matter of Sindona, 450 F. Supp. 672 (S.D Jf.Y. 
1978); Shapiro v. Ferrandina, supra note 47; Freed- 
man V. United States, supra note 37; Sayne v. Ship- 
ley, supra note 44; First National City Bank v. Aris- 
teguieta, 287 F.2d 219, 236 (2d Clr. 1960); Desmond 
V. Eggers, 18 F,2d 503, 603-506 (9th Clr. 1927); CW- 
lifu V. toUet wpra note 46; Charlton v. JTeltey, 239 
U.a 447, 458(1913). 

•■See, generally. 6 Whiteman, supra note 3, at 
859-865; Note, Statute of Limitations in InUnma- 
tional Extradition, 48 Yale L.J. 701 (1939). 

■• See, e.g., Oalanis v. PaXlahck, 568 F.2d 234 (2d 
Cir. 1978). 

•• In re Ezeta et at, 62 Fed. 972 (NJ). CaL 1894). 
Basically, under current case law, some courts have 
said that there are “pure” political offenses, such 
as treason or sedition, and “relative” political of- 
fenses, such as one ^^committed in the course of fur- 
thering civil war. Insurrection or political commodl- 
tion.” Id.; Karadzole v. ArtuJwvie, 242 F.2d 198 (9th 
Cir. 1957), rev’d on other grounds, 344 (UJ3. 393 
(1957): United States ex ret Karadztde v. Artvkovic, 
170 P. Supp. 383 (8X>. CaL 1959); Ramos v. Diaz, 
179 P. Supp. 469 (S.D. Fla. 1959); see Hannay, Inter- 
national Terrorism and the Political Offense Excep- 
tion to Extradition, 18 Columbia Journal of Trans- 
national Law 381 (1980). 

•• In re Lincoln, 228 Fbd. 70 (ED.N.Y. 1915), aff'd 
per cuHum, 341 UB. 651 (1917); In re Gonzalez, 217 
P.2d 717, 722 (SJIJI.Y. 1963); Garcia-GuilleHn v. 
United States, 450 F.2d 1192 (5th Cir. 1971); In re 
Locatelli, 468 F. Supp. 668. F. Supp. 568, 575 
(S.DJI.Y. 1979); Sindono v. Omnt, supra note 43. 

•’ Compare Ziyod Abu Ecin v. WUkes, 641 P.2d 
604 (7th Clr.), cert. denled.-UB.-(1981), with the 
Memorandum decision of the Secretary of State in 
the case of Ziyod Abu Eain, Hearings pp. 133-139. 

••See, e.g.. Art. 6(1). Extradition Treaty, United 
States-Mexico, signed May 4. 1978,— U.8.T.— , 
T.I;AB. 9656 (entered into force January 25, 1980). 

•• For an excellent discussion of the political of- 
fense exception to extradition and the impact of 
recent cases, see Hearings, pp. 25-28, statement of 
William M. Hanxiay; Hannay, supra note 55. 

•"See Hearings, pp. 3. 4, 26-28, statements of 
Daniel McGovern and William M. Hannay; Levy. 
Contemporary International Law: A Concise Intro- 
duction, 190 (1979). The courts in various countries 
differ widely on what kinds of offenses are covered 
by the term, and legal scholars here and abroad 
have proposed a host of different— and frequently 
contradictory— proposals on the topic. See general- 
ly. Carbonneau. 27i« Political Offense Exception to 
Extradition and Transr%ationai Terrorists: Old Doc- 
trine Reformulated and New Norms Created, 1 
ASILS International Law Journal 1 (1977); Hannay, 
supra note 55. 

•^ Three recent extradition cases graphically U- 
lustrate this point. In the Peter McMullen case. 
McMullen was charged with the bombing of a Brit- 
ish army installation in England. In the Desmond 
Mackin case, Mackin was charged with an attempt 
to miuxler a British soldier dressed in civilian 
clothes in a Belfast bus station. In the third case, 
Abu Eain v. Wilkes, supra Abu Eain was charged 
with the bombing murder of several children in an 
Israeli resort town. In both the McMullen and 


MocMn cases the magistrates denlM extradition on 
the grounds that the offenses charged were **poUti- 
cal offenses”. In the Abu Eain case the court of ap- 
peals held the political offense exception inapplica- 
ble. William Hannay, commenting on thiiy judicial 
line drawing, observed (Hearing, p^ 14); 

In each of these cases, the test set forth in the 
I9th century English case of /a m Oulioni . . . was 
accepted as the operative definition of a “relative” 
political offense. The court in a Castioni stated 
that a political offense is a crime which was “inci- 
dental to and formed a part of political 
disturbances” . . . The absurdity and ultimate cru- 
elty of Implying this test or any other “test” of a 
political offense is illustrated by the assertion of 
the magistrate in McMullen who taking the excep- 
tion to its insane but logical end, stated: “Celven 
though the offense be deplorable and heinous, the 
criminal action will be excluded from deportation if 
the crime is committed undm' these pre- 
requisites.” . . . Mechanically applying the Ou- 
tioni test the magistrates in Mackin and McMullen 
concluded that extraditimi was prohibited since 
“political disturbances” were taking place in North- 
ern Ireland and the attempts by Mackin and 
McMullen to kill British soldiers were natural inci- 
dents of these disturbancea 
[With respect to the Seventh Circuit decision in 
Abu Eainl I find shocking the notion that the “po- 
litical offense” exception is cut so far loose from 
any ethical mooring that Abu Bain's defense team 
could argue in apparent good faith that terror 
bombing of civilians is a legitimate technique in an 
“insurrection-liberation struggle,” and that the po- 
litical offense exoeptlim prevents extradition for 
such a crime. It was a sad qpectacle to see a former 
Attorney General of the United BUtes, represent- 
ing Abu Bain, stand before the Seventh Circuit and 
utter that bankrupt shibboleth of moral relativism, 
“one man’s terrorist is another man’s freedom 
fighter.” Second, the court’s application of the [Ju- 
didall test for a poUtical offense] In Abu Eain was 
ultimately Just as mechanical as that in Mackin 
and McMullen and left the unmistakable impres- 
sion that the court would have denied extradition if 
Abu Eain had directed his attacks at IsraeU mili- 
tary or governmental offlctals. ... We should, I 
suppose, feel some relief that the Seventh Circuit 
recognized that the killing of children on the 
streets of a resort town did not constitute a “politi- 
cal offense.” 

Hannay has raised the issue factually (see 
Hannay, supra note 55 at 382) but has not speculat- 
ed on the line the Seventh circuit would draw with 
respect to the bombing assassination of Lord Louis 
Mountbatten that incldmtially kiUed his grandson, 
a local youth, and the mother-in-law of his daugh- 
ter. 

•• See supnmote 52, and accompanying text 
•■ See. e.g., Art. 1(K6). Extradition Treaty, United 
States-Mexico. signed May 4, 1978. — U.S.T. — , 
T.I.A.A. 9656 (entered into force January 26, 1980). 
The United States will also be a party to the Con- 
vention Abolishing the Requirement of Legaliza- 
tion for Foreign Public Documents, done at The 
Hague, October 26. 1960, 627 U.N.T.S. 189 (ratified 
by the Senate Nov. 28 1979). This Convention will 
eliminate a substantial portion of the authentlcor 
tion requirement with respect to extradition docu- 
ments submitted by one signatory country to an- 
other. 

•• It is anticipated that in most cases the foreign 
state’s diplomatic or consular personnel assigned to 
the United States will make the certification re- 
quired by the section, thereby relieving U.S. diplo- 
matic and consular officers abroad of this chore. 

•• See, generally. United States v. Oalanis, 429 P. 
Supp. 1215 (D. Conn. 1977), rev’d.on other groimds, 
568 F.2d 234 (2d Clr. 1978). 

•• See Rule 6.1, Federal Rules of Criminal Prece- 
dure. 

*’ Greci v. Birkness, supra note 41; Brauch v. 
Raiche, supra note 39. 

•• U.S. ex rel Sakaguchi v. Kaulukukui, 620 F.2d 
726, 728 (9th Cir. 197SJ; Shapiro v. Ferrandina, 
supra note 47. 

•• This requirement is consistent with the prac- 
tice foUowed by the courts today. See Kaplan v. 
Pokes, — F.2d — . f9th Cir. July 6, 1981; Shapiro v. 
PerrandiTia, supra note 47. 

Present law (18 UB.C. 3184) only requires that 
the court send the Secretary a transcript of the tes- 
timony taken at the hearing. By providing the ex- 
ecutive branch with a fuller record of the proceed- 
ings the Secretary of State will be more fully In- 
formed in making his decision on extradition. 

CoUins V. Miller, 252 UJ3. 364, 369 (1920). 

’■ See. e.g.. Sindona v. Grant supra note 43. 


Approved For Release 2008/11/07 : CIA-RDP95B00895R000200030008-3 



Approved For Release 2008/11/07 : CIA-RDP95B00895R000200030008-3 


S416 

^•Hooker v. Eltin, »73 F.2d 1360 (9th Or. 1978); 
United States v. Mackin, supra note 3. 

GI«dbtinafi v. Henkel, 821 UA 608, 512 (1911). 
United States ex rA Oppenheim v. Hecht, 16 
F.2d 955. 956 (Slid Cir. 1937); C7ni^ States ex rel 
Klein v. MuUipan, X F. Supp. 635. 636 (SX). N.Y. 
i9M). 

V* The automatic stay of extradition expires when 
the court of appeals issues its mandate in the 
matter. Thus, the automatic stay would not ordi- 
narily protect a fugitive seeking further, discretion- 
ary review, such as an applicant for a writ <d certio- 
rari from the Supreme Court. Of course, the fugi- 
tive whose ease merits further review Is free to re- 
quest that either the court of appeals or the Su- 
preme Court exercise its discretion hy staying sur- 
render while certiorari or other reliel is considered. 

In fact. 18 UJB.C. 3184 specifically provides that 
a person found extraditable must be committed ''to 
the proper Jail, there to remain untU . . . surrender 
shall be made". 

See supra notes 23 and 24, and accompanying 
text. _ 

^•Jirnenez v. Aristeguieta, 314 F.2d 649 <5th Cir. 
1963). 

•• Mapisano v. Locke, 545 F.2d 1328. 1230 (9th Cir. 
1976). . 

•»See, generaUy, Note. Executive JHscretton tn 
ExtradUion, 62 Columbia Law Review 1313 (1962). 

•* In re Factors* Extradition, 75 F.2d 10 (7th Cir. 
1934); In re Normano, 7 P. Supp. 329 <D. Mass. 
1934): 6 Whiteman, supra note 3. at 1064-69. 

•» Jimenee v. United StaUs District Court for the 
Southern District of Florida, 84 8. Ct, 14. 11 L. Ed. 
9nH SO (1963); Barrett v. United States, 590 P.2d 624 
{6th Cir. 1978). 

•*See. e.g.. Perof/v. Hylton, 542 P.2d 1247. 1249 
(4th Cir. 1976), ccrt denied, 429 U.a 1062 (1977); 
Siiufona v. Grant, supra note 43 at 207 ; sec Note. 
Columbia Law Review, supra note 81. 

•s For example, the Department of State has fre- 
quently conditioned surrender of a fugitive convict- 
ed in absentia upon a promise by the foreign coim- 
try involved to permit a retralL Sec. 6 Whiteman, 
rupra, note 3. at 1051. 1117-1122. 

— For example, some treaties permit the request- 
ed state to condition extradition upon satisfactory 
assurances that the death penalty will not be im- 
posed. See e.g.. Art. 6. Extradition Treaty. Canada- 
United States, signed December 31. 1971. 27 UAT. 
983, T.I.A.S. 8237 (entered Into force March 27, 
1976). 

•'•Peroffv, Hylton, 563 F.2d 1099. 1102-1103 (4th 
Cir. 1977). 

•• At present, no extradition treaty to which the 
United States Is a party expressly prohibits surren- 
der of citizens of the requested state. 

•• 299 U.8. 5 (1936), supra note 32. 

•“Many foreign coimtrles do not extradite their 
citizens because those countries can instead pros- 
ecute and punish their citizens for crimes ccximiit- 
ted in another country. As a general rule, the 
United States has no sw^ ability. Escobedo and 
CasHllo V. ForsA%, 623 P.ld 1098 (5th Cir. 1980); 6 
Whiteman, supra note 3. at 876-^78. 

•1 Executive Order 11517. 35 Fed Reg. 4937 (1970). 
reprinted in 1970 UA Code Cong, 6k Ad. News, at 
6332. 

••See, e.g.. Extradition Act. R.S,C. 195^ c. 323 
(C^anada); a 24. liCy de Extradicion (Dec. 39. 1975). 
Alt. 11 (Mexloo). 

>• United States v. Rowbotham, 430 F. Supp. 1254 
(D. Mass. 1977); United States v. Dolack, 484 F.3d 
537 (7th Cir. 1973). It Is well to remember that both 
the prosecution and the defense suffer wb^ a 
criminal trial Is d^yed too Icmg. Indeed, as the 
Court of Appeals trenchantly remarked in United 
States V. Jfudice, 467 P. 3d 418. 418 <5th Cir. 1972); 
"... all practiced trial lawyers are weH aware that 
attrition from . . . delay is more dam a gin g to the 
prosecutors case than to that of the defense. This 
will be so as long as the prosecution has the burden 
of proof." 

»*• Cf. 6 Whiteman, supra note 3. at 1052-1053. 
•*For example. Art. 21. Extradition 'Treaty, 
united States-Mexlco. signed May 4, 1978, — , U.S.T. 

T.I.A.S. 9656 (entered Into force January 25, 
1960) requires that the requested state bear all of 
the expenses of extradition except those incurred 
for the traztslatlon of the documents or the trans- 
portation of the fugitive. Extradition treaties are 
considered self -executing, Bassiouni. International 
Extradition and World labile Order 30-31 (1976). 
and supersede the provisions of prior inconsistent 
federal legislation. Restatement (Second) of For- 
eign Relations Law of the United SUtes. §141. 
Comment (b) at 433 (1965). Therefore, whether 18 
U.S.C. 3195 or a differing treaty provislcm is appli- 
cable in a particular extradition case depends on 
when the treaty entered Into force. 
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Extradition Act of 1981 
The Committee on Foreign Relations, to 
which was referred sequentially from the 
Committee on the Judiciary the bill, S. 1940 
to amend Chapter 209 of Title 18, United 
States Code, relating to extradition, and for 
other purposes, for the purpose of consider- 
ing only "political offense" and related pro- 
visions. having considered the same, reports 
favorably thereon with amendments and 
recommends that the bill as amended do 
pass. 

PURPOSE 

The purpose of A 1940 is to modernize 
federal practices and procedures with re- 
spect to international extradition. The 
amendments to S. 1940 proposed by the 
Committee on Foreign Relations are intend- 
ed to retain limited court jurisdiction with 
respect to applicatioh of the political of- 
fense exception in international extradition 
proceedings while providing specific guid- 
ance to the courts in making such Hndings. 
The proposed amendments carry forward in 
slightly different format the proposal of the 
Judiciary Committee to provide the Secre- 
tary of State with the sole authority to in- 
quire into the motivation of the foreign 
state in requesting extradition and to deter- 
mine whether extradition would be incom- 
patible with humanitarian considerations. 
In making either of the above determina- 
tions. the Secretary would be required to 
consult with the iqjpropriate Bureaus and 
Offices of the Department of State, includ- 
ing the Bureau of Human Rights and Hu- 
manitarian Affairs. 

BACKGROUND 

The present bill. A 1940. was originally in- 
troduced as S. 1639 on September 18. 1981. 
by Senator Thurmon(L On December 11. 
1981, Senator Thurmond introduced a clean 
bUl. S. 1940. to incorporate changes that 
had been suggested during the course of the 
Judiciary Committee’s consideration of the 
original bill. The changes of specific Interest 
to the Committee on Foreign Relations 
were twofold, as the Report of the Commit- 
tee on the Judiciary notes: 

"First. S. 1940. as Introduced made it man- 
datory— rather than dIs(Tetlonary— for the 
Seci^tary of State to deny extradition when 
he is persuaded that the requesting State Is 
seeking the person’s extradition "for a polit- 
ical offense or an offense of a political char- 
acter, or for the purpose of prosecuting or 
punishing the person for his political opin- 
ions." Second, as introduced, A 1940 made it 
explicit in the statute that this determina- 
tion would not be subject to judicial review. 
(Seni^ Report No. 97-831, p, SY* 

On PWiruary 8. 1982, Senator Percy wrote 
to Senator Thurmond and requested that A 
1940 be referred sequentially to the Com- 
mittee on Foreign Relations tor a reason- 
able period of time. *rhe request for sequen- 
tial referral was based In large part on the 
Committee’s Interest in those aspects of S. 
1940 concerning the "political offense ex- 
ception’’— a standard provision in UA. bi- 
lateral extradition treaties. The request for 
sequential referral was also prompted by 
the longstanding interest of the Committee 
in matters concerning international extradi- 
tion stemmbig from the Committee’s pri- 
mary jurisdiction over all treaties, including 
those relating to extradition. For example, 
''during the first session of the 97th Con- 
gress. the Committee on Foreign Relations 
considered and favorably reported two ex- 
tradition treaties: a U.S.-Colombian agree- 
ment and a UA.-Netherlan(Js agreement. 
Six extradition treaties were approved by 
the Committee during the 96th Congress. 

On April 16, the Committee on the Judici- 
ary reported A 1940 with Committee 


amendments. Specifically of interest to the 
Cmnmlttee on Foreign Relations, the Judici- 
ary Committee amended section 3 196(a) of 
S, 1940 to provide that the Secretary of 
State’s authority to determine application 
of the political offense exception would be 
subject to judicial review and be upheld by 
the reviewing court if H is supported by 
susbtantial evidence. 

committee action 

S. 1940. as reported by the Committee on 
the Judiciary, was referred to the Commit- 
tee on Foreign Relations on April 19. 

Following referral, majority and minority 
staff of the Committee jointly reviewed the 
record from the three days of hearings held 
in the House and Senate on revision in the 
extradition law. Staff also consulted with 
and reviewed the comments of representa- 
tives of the Departments of Justice and 
State, the staffs of the House and Senate 
Judiciary Committees, a panel of experts as- 
sembled by the American Society of Inter- 
national Ijaw, representatives from the 
American Civil Liberties Union, practicing 
attorneys, and scholars concerning S. 1940 
and the political offense exception. 

At its business meeting on May 19, the 
Committee met to consider its proposed 
amendments to S. 1940. as reported by the 
Committee on the Judiciary on April 15. 
'The proposed amendments concerned the 
political offense exception and related pro- 
visions as set forth in A 1940. Following dis- 
cussion of S. 1940, the Committee by voice 
vote with a quorum present unanimously 
approved the proposed amendments de- 
scribed in this Report. 


committee comments 

The political offense exception is a stand- 
ard provision in U.S. extradition treaties 
and in its usual form provides that there 
shall be no extradition for crimes of a poUti- 
cal nature. Political offenses are generally 
divided into two classes— "pure" political of- 
fenses and "relative" political offwises. Pure 
political offenses Include treason, sedition, 
and espionage: crimes of political dissent 
that can only be committed against the 
sUte. Relative political offenses Involve 
(X>mmon crimes that are linked to political 
motivation or circumstances. Under one 
(x>mmonly-used standard, extradition for 
such offenses has been barred when the 
state from which extradition is sought de- 
termines that the political content of the 
act outweighs the harm that may have been 
done in committing the offense. This atti- 
tude. according to a leading expert, resulted 
from the "growth and evolution of political 
institutions towards the liberal state 
(which) together with the rise of Individual- 
ism sparked the concern for the political of- 
fender, especially where he had escaped 
from a nation with more 'benighted’ views 
of government." ^ 

Another expert has characterized the ex- 
ception In the following terms: 

"The political offense exception is the em- 
bodiment of the notion that political dis- 
senters or rebels ought not be turned over 
for trial and punishment to the very govern- 
ment which they have opposed. This con- 
cept Is now well accepted in customary in- 
ternational law ... It is in keeping with the 
very purpose of the political offense excep- 
tion that its definition be a flexible one. 
which may encompass and protect a broad 
range of legitimate political dissent. A broad 
definition need not be a mechanistic or all- 
inclusive one. The word ‘political’ may have 


» Epps. Valerie, "The Validity (if the Political Of- 
fender ExcepUon in Anglo-American Jurispru- 
dence.” Harvard International Law Journal, 
Winter 1979, pp. 69-88. 
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different meaninfn In different contexts^ 
and tbe United Stntea la wider no legal or 
moral oUlgatlon to ahelter a fugitive from 
extradition altnply because he a.polit- 
ical motive lor his crime. (Professor £»even 
Lubet testifying b^ore Uie House Gommit- 
tee on the Judiciary. Subcommittee on 
Crime. Fbbruanr 3. 1082).’** 

While the assertion of a **pure’' political 
offense is seldom at Issue In extradition pro- 
ceedings. claims of '’reUtWe** political of> 
fenses tmm been litigated In a nundber of 
extracUtion cases and have generated consid- 
erable academic debate about its present 
day utilHy. During the past decade, particu- 
lar concern has been raised over the use of 
tbe exception to bar extradlticm for acts of 
international terrorism which ostensibly are 
associatod with poHtioal activity or protest. 
For examples in two recent cases, by om- 
vlncing the courts to invoke the political of- 
fense exception, menU)evB of the Provisiimal 
Irish Republican Army <PIRA) sucoessfiilly 
resisted extradition to the United Kingdom 
for violent crimes that they were alleged to 
have committed against a British soldier 
and ^vemment property.* However, in an- 
other case involving a PLO member. Zyad 
Abu Eain. vdio was sought by the Israeli 
government for his participatioa in a bomb- 
ing randomly directed at civilians in a mar- 
ketplace in the country, the court refused to 
apj4y the political offense exception.* Sub- 
sequently. Abu Eain was extradited to Israel 
to stand triaL 

The PIRA cases and the case of Abu Eain 
have raised serious questions about the abil- 
ity of the courts to interpret consistently 
the political offense exception. Both tbe 
Carter and Reagan Administrations have 
argued that because of loose and inconsist- 
ent appUcatkm of the exception, the United 
States may be viewed by intematiottal ter- 
rorists as a p oten ti al aafehavm where their 
crimes may go wngnmished if presented in 
the guise of Justifiable political actions. 
Consequently, both Administrations have 
urged suooeasivriy that clear guidelbies be 
estabIWied to guide the determination of 
political offense exceptions. It has also been 
suggested, as reOeeied In the versicm of & 
1040 repotted Inr the Judiciary OoiamlUee 
that the courts are lll-equliwed to deckle 
issues that turn so heavfiy on qaestlona of 
UR. foreign p^ley and that, eonaequently. 
the Secretary of State should be vested with 
the sole au^orlty tb deter mi ne the appUcSr 
tionof the exo^itlon sublect to Nmitsd Judi- 
cial review. 

* « * • • 


SncTiog-BT^Sxcrzon Ahautbes or Thosx 
PaovisioKs opS. 1040 as Rxported bt thb 
C omiXTZSB OSXSE JcaiClABT. PROP 08 SD TO 
BB AMximgB BT Tw CoaofZTm on FoRmon 
Relations 

The maJcH' provirimi of a 1940. as report- 
ed by tbe Canunittoe on tbe Judiciary, and 
their comparison In present f edeiml law are 
set forth In jBeuate Report No. 07^1. The 
Report of the ODmnadttee on Fareign Relgp 
tions relates solely to a diseusskm and anal- 
yses of the amendments set forth above as 
reported on May 10 by the Committee on 
For ei gn RelatkxM. 

Section 3104(a). as reported by the C<Hn- 
mittee on thb Judiciary, imvides that the 
courts do not have Jurisdiction to determine 


*Praffl8Mir Steven Lubet teriUylns before the 
Hooee CommlUee oa the Judiciary. SuhconmlUee 
on Crime. February 3. 1M2. 

• United States v. Mackln-SO OR. Misc. 1 (8.a 
N.T. 1981) Gtovt Appeal Dismissed with Opinion, 
M JVbm.-FSd-lML 

* ZffiUI Af grin ▼. WUIpet. 841 F.ad 504 (7th Clr. 
1981). 


Whether extmditkm Is sought fora priitical 
offense or because of a penon’s political 
brilsf . In tom. the auUiottty to twnkfi guOi 
determteattans h veated hi the Socreiary of 
State pursuant to Section 3i90(aXS). 

Aoooiding to the Report of tbe Judiciary 
Ocmmltteri 

'’Section 3106 (a)Ci> Bpedfiea that the Seo- 
. retary M State muri d ecl ine to ordm* surren- 
der of a perami it after taking mto account 
certain statutory prindplea generally elimi- 
nating specified types of crimes from the 
political offense exception (egr*. crimes of 
violence and 4rug traffkking), he is per- 
suaded that the person’s extradition is 
sought for one of these reasons. The provi- 
aloiiB taken together provide that tbe Secre- 
tary of State ghia have Jurisdiction to 
decide the appllrahillty of tbe ’’political of- 
fense” exception to extradition contained in 
most extradition treaties, such decision to 
be consistent with the statutory guidelines 
and reviewahle in the United States courts 
of appeal baaed on a substantial evidence 
standard. (Rri>ort No. 97-331, p. 14).” 

The Committee on Foreign Relations pro- 
poses amending section 3I94Ca). as reported 
by the Committee on the Judidaiy, to 
permit the appropriate courts to make find- 
ings cemoeming the applicatiem of the politi- 
cal offense exception. While it can be 
argued that the Secretary of State is gener- 
aUy better able than the dburto to assess the 
circumstances Justifying a political Offense 
exceptiem. the Committee fasun the reten- 
tion 4>f same rrie for the Judicial process. 
Moat coustifes with whom the U.S. has ex- 
timditioa agreements permit the courts to 
make such determinations. Moreover, 
American courts have reviewed political of- 
fense querikms for nearly one hundred 
years. Preserving limited court Jiuisdictian 
to interpret the exception pursuant to legls- 
lative guidelines would continue this well-es- 
tablished tracUtion. It would also provide a 
check against an executive authority that 
could, depending upon the political sensi- 
tivities involved In a given case, result in in- 
consistent and unsound application of the 
political offense exception. 

However, while the Cmnmlttee on Foreigu 
Relations has ooacluded that the courts 
shoul d retain some juxisdietkm over poliU- 
cai offense cases, it Is also very clear that in 
order to effect more oozoistent application 
of the exception, the courts must be given 
clearer guidelines with to certain 

classes of behavior that should never be 
considered political offense and others 
which fhould ozUy be considered political of- 
fenses in extraordlnarx circumstances. This 
proposed guldaaoe fa 0et form in section 
3194 (eXl) and (eKSI as reported by the 
Committee on F are ign Brtattons and clooefa 
resembles the gul i fetb i fB proposed for the 
Semtary of Stafe by the Judiciary Commit- 
fee In section m reported by that 

Committee. 

The Committee on Foreign Relations has 
proposed its smewlments to section 3194 of 
S. 1940 based on the belief that it is inap- 
peomiafe to apply Uie priRloal offense ex- 
ception to conduct tAmt Uie'tntemations] 
commuiiity has taken formal steps to pro- 
hibit and punish. Drawfog on this standud. 
the Committee has concluded that the polit- 
ical offense exception should not be consid- 
ered by the court vrizen to ri^Ply H would 
have the effect of protecting behavior tK^ 
is specifically outlawed infemationally. In- 
cluded in this category would be offenses 
within the scope sf rither the Hagvfa Con- 
vention on Seizure of Aircraft; the Montreal 
OoBvention mn theRuppiwakfan of Unlawful 
Acts Against the Safety sf GbrU Aviation; 
the Oonventloii on tbs nyufasl Pntectkai 
of Nuclear Materials; the InUsnmtional Con- 
ventimz Aga i n st the Taking ofBoBfege^ the 


Qonvcsitloii on the Punfahment of Crimes 
Acainst IzdmmtioiMdly Ftotsofed Fersom, 
Including Dipimnatle othp r moltl- 

latotul treaties obligating the 0 J 3 . to either 
extradite or pr osecute p— nw whose of- 
fenses are contemplated by tbe m»ldicsble 
feeatr. and the manufeetom, sale, or dlatri- 
butlon of narooiies. The prapoeed amend- 
ment creating section 3194(eKD establishes 
an absolute pnhMtkm wkbist the courts 
considriing much acts to be political of- 
fenses. The Intended effect of this prohlbl- 
tien to to deter IntemetionBi ferroristB and 
other crimtmals from ualng the United 
States as a safehaven from prosecutiem for 
crimes they dhJm to be poRtieal but whose 
characteristics viofaefe overriding Interna- 
tional legal standards. 

While the Committee recognlees that cur- 
rent case law continues to apply to offenses 
not ri>eclfied in section 3194 (eKI) or <cK2). 
it believes that a different standard should 
apply to those offenses involving the use of 
firsanns or explosive^ or other behavior in- 
volving the use of force cnt vfelenoe as set 
forth in section 3194(2). In such cases, ex- 
traordinary circumstances muri be demon- 
strated by the penow resfating extradition 
in order for the eppropiiafe court to find 
that a priitioal sf fense has been oommltted. 
This standard fa oonrietent with the guide- 
lines already set forth fe a 1940 and aUows 
for the poUtlcai offense exception to be ap- 
plied potentially In that v«*y narrow class of 
cases where an otherwise common crime 
may be transformed by tbe political content 
in which it is commits. 

The CommICtee intends that the burden 
of the person resisting exteadMion in drin- 
onstratlng such extraordinary clrcum- 
stences riioidd be a conriderUble <me. While 
eurrent ease law may provide useful guid- 
ance It is not IntetKied, for example, that 
the mere existenee of a rebellion, civil war, 
riot or other distmb&noe. during which the 
offense in question fa committed, should 
result in a finding that the offense itself is 
political in nature.* Nor should it be suffi- 
cient rimply to show that the motivation of 
the Individual committing the act— however 
sincere or noble— was related to a political 
objective. It should not be the policy of the 
Uhited States to encourage or condone vio- 
lent or other crimimd behavicn* simply be- 
cause it fa the view of the siersons commit- 
ting surii acts that they are somehow con- 
nected with a political activity or ^ave an 
obstensiMe priitical purpose or Jtistif ication. 
However, it should also not be the policy of 
the United States to raider up automatical- 
ly to foreign authorities an Individual who. 
in the course of seeking to exercise legiti- 
mate civil or political rights in a non-violent 
manner, fa placed in such a position that he 
has no reasonable choice except to commit 


*Tvo naent decisiona in pkziicular. the Mackin 
and AicMvUen cases, ripUed What Is generally 
called the "CasttonI test”, after the t9th tentury 
English ease of /» re Osgikml whieh is commonly 
understood as tovtag eotahtlshed a twogart test 
which must be aset for a oommoo crime to be re- 
garded as a relative priiUeel oftoiae; (1) the act 
auist have been oommltted during an upriirffigi in- 
volviag a group of which the was a 

member; and (2) the act must have been "incidental 
to” the political uprising, that h. done in further^ 
ance of or with the intention nf mniriiiu dui upris- 
ing. The court fa OssMori JusUM Ifa deefafan not 
to eitradite by saying **mm emmet leek too 
hardly and wefab la golden aaeles the aefa ef men 
bat in thekr p ri i t te eJ mudteoMnt.** AMdyIng the 
test, the oeurts in the above-mentioned oaaee 
denied requests by the Oorenunent of the United 
Klndom ior the extraditkm of two ri tbe 

Frwrislenal Irish RepuMIcaii ferny who were al- 
faged to 

brtheUfi.comta'^ ”prihtoel oflenses” 
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an otherwise criminal act. For the court to 
make such a determination the test should 
be focused upon the individual and whether 
the offense for which he is sought was a 
consequence of the violation of his interna- 
tionally recognized civil or political rights 
by the state requesting extradition. Acts of 
indiscriminate or excessive violence or acts 
of deliberate brutality would presumably 
never fall within the exception. 

In short, while the occasions for recogniz- 
ing the political offense exception will nec- 
essarily be few and far between, the Com- 
mittee believes that it should continue to be 
within the authority of U.S. courts to deter- 
mine that the exception should apply, sub- 
ject to the procedural innovations and ex- 
clusions introduced in this legislation. 

The belief that such findings are expected 
to be rare is further reinforced by the 
amendment proposed by the Foreign Rela- 
tions Committee in section 3194(e) provid- 
ing that the person claiming application of 
the exception must establish by clear and 
convincing evidence that any offense for 
which such person may be subject to pros- 
ecution or punishment if extradited is a po- 
litical offense. This necessarily Includes of- 
fenses that may not be subject to the ex- 
traordinary circumstances standard estab- 
lished in section 3194(e)(2). Shifting the 
burden of the proof to the person seeking 
application of the political offense excep- 
tion reinforces the Committee’s belief that 
its legitimate application should be infre- 
quent and also in accords with the guide- 
lines established in section 3194(e) (1) and 
( 2 ). 

Section 3194(g) (1) and (g) (2) restrict the 
jurisdiction of the courts with respect to 
questions that may turn largely on the con- 
duct of U.S. foreign policy, thus falling 
within the domain of the executive branch. 
Section 3194(g)(1) clearly establishes the 
sole authority of the Secretary of State to 
deny extradition if a foreign state is seeking 
the person’s return for the purposes of pros- 
ecuting or punishing the person because of 
his or her political opinions, race, religion, 
or nationality and if the applicable extradi- 
tion agreement provides the Secretary with 
the authority to deny extradition for such 
reasons. This authority would, when appli- 
cable, follow the rule of non-inquiry where- 
by the courts refrain from making findings 
on issues largely concerned with the inter- 
nal political or social circumstances in a for- 
eign state. The Secretary of State, however, 
is considered uniquely qualified to make 
such inquiries as this practice is already a 
significant aspect of his foreign policymak- 
ing responsibilities. Section 3194(g)(2) pro- 
vides the Secretary with the sole authority 
to determine if the person’s extradition is 
incompatible with humanitarian consider- 
ations, such as the age or Infirmity of the 
person being sought as well as the propor- 
tionality of the punishment that may be im- 
posed in relation to the crime that may 
have been committed. This authority may 
be exercised so long as the applicable extra- 
dition agreement provides the Secretary 
with the authority to deny extradition for 
such reasons. Sections 3194(g)(1) and (g)(2) 
should in most cases provide the preferred 
basis for appropriate relief from extradition 
on groimds consistent with the traditions, 
heritage, and foreign policy principles of 
this country. Further, the Committee on 
Foreign Relations considers it desirable to 
provide for the authority established in sec- 
tions 3194(g)(1) and (g)(2) in any future ex- 
tradition agreements to which the United 
States may become a party. 

Section 3194(g)(3) as proposed by the 
Committee on Foreign Relations requires 
the Secretary of State to consult with the 
appropriate Offices and Bureaus of the De- 


partment of State, including the Bureau of 
Human Rights and Humanitarian Affairs. 
Requiring the Secretary to consult with 
that Bureau is intended to ensure that the 
Secretary is fully advised on the political 
and social conditions in the foreign state at 
issue. It also reinforces the Committee’s 
belief that determinations by the Secretary 
of State concerning foreign state motivation 
in requesting extradition, as well as any de- 
terminations involving humanitarian consid- 
erations. should build upon existing princi- 
ples governing asylum requests. As such 
they should be executive determinations 
and not judicial findings. Presently, the 
Bureau of Human Rights and Humanitarian 
Affairs advises the Secretary of State and 
the Department of Justice on asylum issues. 
The proposed amendment Is, therefore, in 
keeping with the Bureau’s current role in 
such mattem. 

The remaining amendments proposed by 
the Committee on Foreign Relations and 
contained in section 3196 of S. 1940 as re- 
ported by the Committee on the Judiciary 
are technical revisions setting forth the au- 
thority of the Secretary of State in matters 
relating to international extradition in ac- 
cofdance with the amendments proposed by 
the Committee on Foreign Relations in sec- 
tion 3194 supra. 

S. 220 

Be it enacted by the Senate and House of 
Representatives of the United States of 
America in Congress assembled. That this 
Act may be cited as the “Extradition Act of 
1982’’. 

Sec. 2. Chapter 209 of title 18, United 
States Code, is amended as follows: 

(a) Section 3181 is deleted. 

(b) Section 3182 is redesignated as section 
“3181.” 

(c) Section 3183 is redesignated as section 
“3182” and is amended by striking out “or 
the Panama Canal Zone” in the first sen- 
tence. 

(d) A new section 3183 is added as follows: 
“§ 3183. Payment of fees and costs 

“All costs or expenses incurred in any in- 
terstate rendition proceeding and appre- 
hending, securing, and transmitting a fugi- 
tive shall be paid by the demanding authori- 
ty.”. 

(e) Sections 3184 through 3195 . are de- 
leted. 

(f) The chapter heading and section anal- 
ysis are amended to read as follows: 

“CHAPTER 209— INTERSTATE 
RENDITION 

“3181. Fugitives from State or Territory to 
State, District, or Territory. 
“3182. Fugitives from State, Territory or 
Possession into extraterritorial 
jurisdiction of the United 
States. 

“3183. Payment of fees and costs.”. 

Sec. 3. A new chapter 210 of title 18 of the 
United States Code is added as follows: 
“CHAPTER 210— INTERNATIONAL 
EXTRADITION 

“Sec. 

“3191. Extradition authority in general. 
“3192. Initial procedure. 

“3193. Waiver of extradition hearing and 
consent to removal. 

“3194. Extradition hearing. 

“3195. Appeal. 

“3196. Surrender of a person to a foreign 
state. 

“3197. Receipt of a person from a foreign 
state. 

“3198. General provisions for chapter. 


“§ 3191. Extradition authority in general 
“The United States may extradite a 
person to a foreign state pursuant to this 
chapter only if— 

“(a) there is a treaty concerning extradi- 
tion between the United States and the for- 
eign state; and 

“(b) the foreign state requests extradition 
within the terms of the applicable treaty, 

“§ 3192. Initial procedure 
“(a) In General.— The Attorney General 
may file a complaint charging that a person 
is extraditable. The Attorney General shall 
file the complaint in the United States dis- 
trict court— 

“(1) for the district in which the person 
may be found; or 

“(2) for the District of Columbia, if the 
Attorney General does not know where the 
person may be found 

“(b) Complaint.— The complaint shall be 
made under oath or affirmation, and shall 
specify the offense for which extradition is 
sought. The complaint— 

“(1) shall be accompanied by a copy of the 
request for extradition and by the evidence 
and documents required by the applicable 
treaty; or 

“(2) shall be accompanied by the materi- 
als specified in paragraph ( 1 )— 

“(A) shall contain— 

“(i) information sufficient to identify the 
person sought; 

“(ii) a statement of the essential facts con- 
stituting the offense that the person is be- 
lieved to have committed, or a statement 
that an arrest warrant for the person is out- 
standing in the foreign state; and 
“(iii) a description of the circumstances 
that justify the person’s arrest; or 
“(B) shall contain such other information 
as is required by the applicable treaty; 
and shall be supplemented before the extra- 
dition hearing by the materials specified in 
paragraph (1). 

“(c) Arrest or Summons.— Upon receipt of 
a complaint, the court shall Issue a warrant 
for the arrest of the person sought, or, if 
the Attorney General so requests, a sum- 
mons to the person to appear at an extradi- 
tion hearing. The warrant or summons shall 
be executed in the manner prescribed by 
rule 4(d) of the Federal Rules of Criminal 
Procedure. A person arrested pursuant to 
this section shall be taken without unneces- 
sary delay before the nearest available court 
for an extradition hearing. 

“(d) Detention or Release of Arri'sted 
Person.— 

“(1) The court shall order that a person 
arrested under this section be held in offi- 
cial detention pending the extradition hear- 
ing unless the person establishes to the sat 
isf action of the court that special circum- 
stances require his release. 

“(2) Unless otherwise provided by the ap- 
plicable treaty, if a person is detained pur- 
suant to paragraph (1) in a proceeding in 
which the complaifit is filed under subsec- 
tion (b)(2). and if, within sixty days of the 
person’s arrest, the court has not received— 
“(A) the evidence or documents required 
by the applicable treaty: or 
“(B) notice that the evidence or docu- 
ments have been received by the Depart- 
ment of State and will promptly be trans- 
mitted to the court; the court may order 
that the person be released from official de- 
tention pending the extradition hearing, 

“(3) If the court orders the release of the 
person pending the extradition hearing, it 
shall impose conditions of release that will 
reasonably assure the appearance of the 
person as required and the safety^ of any 
other person and the community. 
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Waiver af wtwwUtion hcarinf and eon- 
ami to removal 

“(a) IMPOBMIHO THE COURT OF WaIVXR AMR 

Consent.— A peracm against whom a com- 
plaint Is filed may waive the requirements 
of fmmal exinuhtlon proceeding, faviivtifig 
an order of surrmder, by informing the 
court that he consents to removal to tfc* 
foreign state. 

“(b) Inquirt by the Court.— T he court, 
upon being informed of the personas oonsetit 
to removal, shall- 

“(1) totoim the person that he has a right 
to consult with counsel and that, if he is H- 
nancisHy unable to obtain counsel, counsel 
may be appointed to represent him pursu- 
ant to section 3006 A; and 
‘*(2) address the person to detmnine 
whether his consent is— 

**(A) voluntary, and not the result of a 
threat or other improper inducement; and 
•*(B) given with full knowledge of Its con- 
sequences, including the fact that it may 
not be revoked after the court has accepted 
It. 

**(c) Finding of Consent and Os2a» or Re- 
moval.— If the oourt finds that the pe:non*B 
consent to removal Is voluntary and given 
with full knowledge of its consequences, it 
shall, unless the Attorney General notifies 
the court that the foreign state or the 
United States objects to such removal, order 
the surrender of the person to the custody 
of a duly appointed agent of the foreign 
state requesting extradition. The court shall 
order that the person be held in official de- 
tention until surrendered. 

“(d) Limitation on Detention Pending 
Removal.— A person whom the court ordexs 
surrendered pursuant to subsection <c) may, 
upon reasonable notice to the Sectary of 
SUte, petition the court for release from of- 
ficial detention if, excluding any time 
during which removal is delayed by judicial 
proceedings, the person is not removed from 
the United Stotes within thirty days after 
the oourt ordered the penon's surrender. 
The oourt may grant the petition unkss the 
Secretary of State, through the Attorney 
General, shows good cause why the petition 
should not be granted. 

“5 3194. fixtraditioa hearing 
“(a) In Osnerai — The court shall hold a 
hearing to determine whether the person 
against whom a coiQplaint is filed is extra- 
ditable as provided In subsection (d), unless 
the hearing is waived pursuant to section 
3193. The court does not have jurisdiction 
to determine— 

“(1) the merits of the charge against the 
person by the foreign state; 

“(2) whether the foreign state is seeking 
the extradition of ^ person for the pur- 
pose of prosecuting or punishing the person 
for his political opinions, race, religion, or 
nationality; or 

**(3) whether the extradition of the person 
to the foreign state seeking his return would 
be incompatible with humanitarian consid- 
erations. 

The hearing shall be held as soon as practi- 
cable after the arrest of the person or issu- 
ance of the summons. 

“(b) Rights or the PER5<Hr Sought.— T he 
court shaU inform the person of the limited 
purpose of the hearing, and shall inform 
him that— 

“(1) he has the right to be represented by 
counsel and that, if he is financiaUy unable 
to obtain counsel, counsel may be appointed 
to represent him pursuant to section 3006A; 
and 

“(2) he may cross-examine witnesses who 
appear against him and may introduce evi- 
dence in his own behalf with respect to the 
matters set forth in subsection (d). 

“(c) Evidence.— 


**(I) a depostUon, warrant, or other docu- 
ment, or a copy thereof, is admiaaible as evi- 
dence in the hearing If — 

**CA) it is authaoticated in accordance with 
the provisions of an spplkable treaty or law 
of the United States; 

**<B) it Is authenticated in accordance with 
the appUcahle law of the foreign state, and 
such authentication may be established con- 
clusively by a showing that— 

"(i) a jud^, magistrate, or other appropri- 
ate officer of the foreign state has sl^ied a 
certification to that effect; and 
*‘<li) a diplomatle or consular officer of the 
United States who is assigned or accredited 
to the feweigtt state, or a dlidomatic or con- 
sular officer of the foreign state who is as- 
signed or accredited to the United States, 
hM certified the signature md position 
the judge, magistrate, or other officer, or 
*‘<C) other evidaice is sufficient to enable 
the ooNTt to conclude that the document is 
authentic. 

**13) A certificate or affidavit by an appro- 
priate i^fidal of the Department of State is 
a dniU i ihi c as evidence of the existence of a 
treaty or Its interpretation. 

“(3) If the applicable treaty requires that 
sach evidence be presented on behalf of the 
foreign state as would justify ordering a 
trial of the person if the offense has been 
committed in the United States, the require- 
ment la satisfied if th^ evidence establishes 
probable cause to believe that an offense 
was committed and that the person sought 
committed it. 

“(d) Findings.- The court shall find that 
the person is extraditable if it finds that— 
“(1) there is probable cause to believe that 
the person arrested or summoned to appear 
is the person sought in the foreign state; 

**(2) the evidence presented is sufficient to 
support the complaint under the provisions 
of the applicable treaty; 

“(3) no defense to extradition specified in 
the applicable treaty, and within the juris- 
diction of the court, exists; and 
“(4) the act upon which the request for 
extradition is based would constitute an of- 
fense punishable under the laws of — 

“(A) the United States; 

“(B) the State where the fugitive is found; 
or 

‘*(C) a majority of the SUtes. 

The court may base a finding that a person 
is extraditable upon evidence oonsisting, in 
Rdiole or in part, of hearsay or of properly 
certified documents. 

“(e) Political Offenses and Offenses of 
A Political Character.— The court shaU not 
find the person extraditable after a hearing 
under this section if the court finds that the 
person has established by deitf and convinc- 
ing evidence that any offense for which 
such person may be subject to iwosecution 
or punishment if extradited is a political of- 
fense or an offense of a political charactes. 
For the purposes of this subsection, the 
terms “political offense** and “offense of a 
political character**— 

“(1) do not include— 

“(A) an offense within the scope of the 
Convention for the Suppression of Unlawful 
Seizure of Aircraft, signed at The Hague on 
December 16, 1970; 

“(B) an offense wittiln the scope of the 
Convention for the Suppression of Unlawful 
Acts Against the Safety oi Civil Aviation, 
stoed at Montreal on September 23. 1971; 

*‘(C) a serious offense Involving an attack 
against the life, physical Integrity, or liberty 
of Internationally protected persons (as de- 
fined in section 1116 of this tiUe). including 
diplomatic agents; 

“(D) an offense with respect to which a 
multilateral treaty obligates the United 
States to eitii^r extnudte or prosecute a 
person accused qf the offense; 


“(E) an offense that consists of the manu- 
facture, importatioii, distribution, or sale of 
narcotics or dangerous drugs; 

**<F> an offmise that oonsMa of rape; 

**(0) an attempt or coiMpIracy to commit 
an offense described in subparagraphs (A) 
throu^ (F) of this paragrmiA, or partidpa- 
tion as an accomplice of a pexaon who com- 
mits, attmnpts, or consi^res to eommit such 
an offense. 

“(2) Except in extraordinary dreum- 
stanoes, do not include— 

“(A) an offense that consiste of homicide, 
assault with intent to commit serious bodily 
injury, kidnapping, the taking of a hostage, 
or a serious unlawful detention; 

“<B) an offense invoMng the use of a flre- 
arm fas such term is defined In section 921 
of this title) If such use endangers a person 
other than the offender; 

“(C) an attempt or conspiracy to commit 
an offense described in subparagraphs (A) 
or (B) of this paragraph, or participation as 
an accomplice of a person who commits, at- 
tempts, or conspires to commit such an of- 
fense. 

The court shall not take evidepce with re- 
spect to, or otherwise consider, an issue 
under this subsection until the court deter- 
mines the person is otherwise extraditable. 
Upon motion of the Attorney General or 
the person sought to be extradited, the 
United States district court may order the 
determination of any issue under this sub- 
section by a Judge of such court. 

“(f) Certification of Findings to the 
Secretary of State.— 

“(1) If the court finds that the person is 
extraditable, It shall state the reasons for its 
findings as to each charge or conviction, and 
certify lu findings, together with a tran- 
script of the proceedings, to the Secretary 
of State. The court shall order that the 
person be held in official detention until 
surrendered to a duly appointed agent of 
the foreign state, or until the Secretary of 
State declines to order the person's surren- 
der. 

“(2) If the court finds that the person is 
not extraditable, it shall state the reasons 
for its findings as to each charge or convic- 
tion, ^d certify the findings, together with 
such report as the court considers appropri- 
ate, to the Secretary of State. The Attorney 
General may commence a new action for ex- 
tradition of the person only with the agree- 
ment of the Secretary of State. 

“3 319S. Appeal 

“(a) In General.— Either party may 
appeal, to the appropriate United States 
court of appeals, the findings by the district 
court on a complaint for extradition. The 
appeal shall be taken in the manner pre- 
scribed by rules 3 and 4(b) of the Federal 
Rules of Appellate Procedure, and shall be 
heard as soon as practicable after the filing 
of the notice of appeal. Pending determina- 
tion of the appeal, the district court shall 
stay the extradition of a person found ex- 
traditable. 

(b) Detention or Release Pending 
Appeal.— If the district court found that the 
person sought is— 

“(1) extraditable, it shall order that the 
person be held in official detention pending 
determination of the appeal or pending a 
finding by the court of appeals that the 
person has established that special clrcum* 
stances require his release; 

“(2) not extraditable, it shall order that 
the person be released pending determina- 
tion of an appeal unless the court is satis- 
fied that the person is likely to fiee or to en- 
danger the safety of any other person or the 
community. 
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If the court orders the release of a person 
pending determination of an appeal, it shall 
impose conditions of release that will rea- 
sonably assure the appearance of the person 
as reQulred and the safety of any other 
person and the community. 

“(c) Subsequent Review.— No court has 
jurisdiction to review a finding that a 
person is extraditable unless the person has 
exhausted his remedies under subsection 
(a). If the person files a petition for habeas 
corpus or for other review, he shall specify 
whether the finding that he is extraditable 
has been upheld by a court and if so, shall 
specify the court, the date, and the nature 
of each such proceeding. A court does not 
have jurisdiction to entertain a person’s pe- 
tition for habeas corpus or for other review 
if his commitment has previously been 
upheld, unless the court finds that the 
grounds for the petition or appeal could not 
previously have been presented. 

“§ 3196. Surrender of a person to a foreign state 
“(a) Responsibility of the Secretary of 
State.— If a person is found extraditable 
pursuant to section 3194, the Secretary of 
State, upon consideration of the provisions 
of the applicable treaty and this chapter- 
ed) may order the surrender of the 
person to the custody of a duly appointed 
agent of the foreign state requesting extra- 
dition; ^ 

“(2) may order such surrender of the 
person contingent on the acceptance by the 
foreign state of such conditions as the Sec- 
retary considers necessary to effectuate the 
purposes of the treaty or the Interest of jus- 
tice; or ^ r 

“(3) may decline to order the surrender of 
the person if the Secretary is persuaded 

that — 1 . ji 

“(A) the foreign state is seeking extradi- 
tion of the person for the purpose of pros- 
ecuting or punishing the person because of 
his political opinions, race, religion, or na- 
tionality; or ^ 

“(B) the extradition of the person to the 
foreign state seeking his return would be in- 
compatible with humanitarian consider- 
ations. 
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The Secretary may order the surrender of a 
person who is a national of the United 
States unless such surrender is expressly 
forbidden by the applicable treaty or by the 
laws of the United States. A decision of the 
Secretary under paragraphs (1), (2). or (3) is 
a matter solely within the discretion of the 
Secretary and is not subject to judicial 
review: Provided, however. That in deter- 
mining the application of paragraph (3). the 
Secretary shall consult with the appropriate 
bureaus and offices of the Department of 
State, including the Bureau of Human 
Rights and Humanitarian Affairs.”. 

“(b) Notice of Decision.— The Secretary 
of State, upon ordering a person’s surrender 
or denying a request for extradition in 
whole, or in part, shall notify the person 
sought, the diplomatic representative of the 
foreign state, the Attorney General, and the 
court that found the person extraditable. If 
the Secretary orders the person’s surrender, 
he also shall notify the diplomatic repre- 
sentative of the foreign state of the time 
limitation on the person’s detention that is 
provided by subsection (c)(2). 

“(c) Limitation on Detention Pending 
Decision or Removal.— A person who is 
found extraditable pursuant to section 3194 
may, upon reasonable notice to the Secre- 
tary of State, petition the court for release 
from official detention if, excluding any tme 
during which removal is delayed by judicial 
proceedings— . ^ 

“(1) the Secretary does not order the per- 
son’s surrender, or decline to order the per- 
son’s surrender, within forty -five days after 


his receipt of the court’s findings and the 
transcript of the proceedings; or 
“(2) the person is not removed from the 
United States within thirty days after the 
Secretary ordered the person’s surrender. 

The court may grant the petition unless the 
Secretary of State, through the Attorney 
General, shows good cause why the petition 
should not be granted. 

“§ 3197. Receipt of a person from a foreign state 
“(a) Appointment ANb Authority op Re- 
ceiving Agent. — The Attorney General shall 
appoint an agent to receive, from a foreign 
state, custody of a person accused of a Fed- 
eral. State, or local offense. The agent shall 
have the authority of a United States mar- 
shal. The agent shall convey the person di- 
rectly to the Federal or State jurisdiction 
that sought his return. 

“(b) Temporary Extradition to the 
United States.— If a foreign state delivers 
custody of a person accused of a Federal, 
State, or local offense to an agent of the 
United States on the condition that the 
person be returned to the foreign state at 
the conclusion of criminal proceedings in 
the United States, the Bureau of Prisons 
shall hold the person in custody pending 
the conclusion of the proceedings, and shall 
then surrender the person to a duly ap- 
pointed agent of the foreign state. The 
return of the person to the foreign state is 
not subject to the requirements of this 
chapter. 

“§ 3198. General provisions for chapter 
“(a) Definitions.— As used in this chap- 
ter— 

“(1) ‘court’ means 

“(A) a United States district court estab- 
lished pursuant to section 132 of title 28, 
United States Code, the District Court of 
Guam, the District Court of the Virgin Is- 
lands. or the District Court of the Northern 
Mariana Islands, or 

“(B) a United States magistrate author- 
ized to conduct an extradition proceeding; 

“(2) ‘foreign state’, when used in other 
than a geographic sense, means the govern- 
ment of a foreign state; 

“(3) ‘foreign state*, when used in a geo- 
graphic sense, includes all territory under 
the jurisdiction of a foreign state, including 
a colony, dependency, and constituent part 
of the state; its air space and territorial 
waters; and vessels or aircraft registered in 
the state; 

“(4) ‘treaty’ includes a treaty, convention, 
or international agreement, bilateral or 
multilateral, that is in force after advice and 
consent by the Senate; and 
“(5) ‘warrant’, as used with reference to a 
foreign state, means any judicial document 
authorizing the arrest or detention of a 
person accused or convicted of a crime. 

“(b) Payment of Fees and Costs.— Unless 
otherwise specified by treaty, all transporta- 
tion costs, subsistence expenses, and trans- 
lation costs incurred in connection with the 
extradition or return of a person at the re- 
quest of— ^ 

“(Da foreign state, shall be borne by the 
foreign state unless the Secretary of State 
directs otherwise; 

“(2) a State, shall be borne by the State; 
and 

“(3) the United States, shall be borne by 
the United States.”. 

Sec. 4. This Act shall take effect on the 
first day of the first month after enactment, 
and shall be applicable to extradition and 
rendition proceedings commenced thereaf- 
ter. 

Mr. THURMOND. I might mention 
that the Judiciary Committee is begin- 
ning to hold hearings now on orga- 
nized crime. The first hearing is being 


held today in room 325 of the Russell 
Building. The Attorney General is the 
first witness today. The Director of 
the Federal Bureau of Investigation 
follows him. On other days, we will be 
holding hearings on organized crime. 
Some hearings will be held in cities 
outside of Washington in various parts 
of the country. 

As I stated in my statement a few 
moments ago, crime is rated by the 
American people as the biggest prob- 
lem in this country next to the econo- 
my. We must take remedial action in 
this Congress to guarantee the safety 
of our citizens in this Nation. 

Mr. President. I commend the var^ 
ious Senators who have cosponsored 
these bills. The bills will indicate the 
names of the Senators. On some bills 
we have more cosponsors than others, 
but I am proud that they have joined 
on these bills. I hope others will see fit 
to join us since we intend to prosecute 
promptly the passage of these bills so 
that the American people can benefit 
from this legislation. 


By Mr. THURMOND: 

S. 221. A bill to temporarily suspend 
the duty on certain menthol feed- 
stocks until June 30, 1986; to the Com- 
mittee on Finance. 

suspension of duty on certain feedstocks 
Mr. THURMOND. Mr. President, 
today I am introducing a bill to tempo- 
rarily suspend the duty on certain 
menthol feedstocks until June 30, 
1986. This bill is ident ical to one I in- 
troduced late in the 97th Congress; 
however, there was insufficient time 
for the Senate to consider this legisla- 
tion before the end of the session. 

The feedstocks that this bill con- 
cerns are utilized by domestic manu- 
facturers to produce synthetic 
menthol. A duty is applied to these 
chemicals when they are imported to 
the United States trom West Ger- 
many. Since there are no domestic in- 
dustries that produce these particular 
feedstocks, this duty does not afford 
protection to any chemical manufac- 
turer in the United States. To the con- 
trary, it imposes an unnecessary eco- 
nomic cost on the U.S, menthol indus- 
try by increasing the production costs 
for that industry. 

Mr. President, this unnecessary duty 
only compounds the problems that 
face our domestic menthol industry. 
In 1977, when mainland China was 
granted most-favored-nation status, 
the duty on Chinese menthol fell from 
50 cents per pound to 17 cents per 
pound. This forced our domestic 
menthol producers to compete with 
highly subsidized and cheaply pro- 
duced menthol imports. This situation 
coupled with tariffs on menthol im- 
po^^ imposed by countries such as 
Japan, have placed our domestic pro- 
ducers of menthol at a competitive dis- 
advantage. 

Mr. President, I realize that this leg- 
islation does not represent a complete 
solution to the numerous trade diffi* 
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